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In the Circuit Court of Warren County, a jury found the appellant, Patrick Higgins, guilty of three
counts of issuing and delivering "bad checks" in violation of Section 97-19-55 of the Mississippi
Code of 1972.0 Because the amounts of each of the three checks exceeded $100, the trial judge
sentenced Higgins to serve a term of three years on each count pursuant to the provisions of Section
97-19-67 of the Mississippi Code of 19722} The trial judge ordered that Higgins serve these three
sentences consecutively for a total of nine years, "suspended upon his completion of the program at
the Jackson County Restitution Center." The court also levied a $1000 fine for each count of felony
bad check for a total of $3000, but it suspended Higgins's payment of these fines on the condition
that he pay Southern Lock & Key the sum of $605.05, which represented the total of other checks
drawn on the account of Delta Glass Repair, Inc., in what was then the First National Bank of
Vicksburg, but is now Trustmark National Bank. As a part of Higgins's punishment, the trial court
ordered him to make full restitution to Southern Lock and Supply Company. We reverse and render
the trial court's judgment and sentencing order because we find that the evidence was insufficient to
support the jury's verdiet of Higgins's guili of those three counts,

L. FACTS

We recite the facts in the light most favorable to the evidence which the State adduced for the jury's
consideration. Southern Lock and Supply Company (Southern), a wholesale distributor of security
products such as locks, keys, and safe door closers, is located in Pinellas Park, Flotida. Delta Glass
Repair, Inc., (Delta) was a Mississippi corporation which was domiciled in Vicksburg, Mississippi.
The appellant, Patrick Higgins, served as president and secretary of Delta, and Lynn Higgins, to
whom Higgins was once married, served as Delta's treasurer. Southern maintained an open account
for Delta. Delta purchased merchandise from Southern on its account, but when Delta experienced
difficulty in paying its account, Southern began to send merchandise by United Parcel Service (UPS)
cash on delivery. The address to which Southern sent each of Delta's orders was 106 Linda Drive,
Vicksburg, Mississippi 39180, which was the address of Higgins's residence. UPS would return to
Southern by mail Delta's checks which its delivery persons received when they made C.0.D.
deliveries at that address.

Delta maintained a checking account in First National Bank of Vicksburg (FNBV), now Trustmark
National Bank, Southern received Delta's check no. 15154 for $434.01, dated August 20, 1993, in
payment of an order which it had sent Delta via UPS, but FNBV returned this check to Southern
with "ACCOUNT CLOSED" stamped on its front. Southern next received Delta's check no. 15155
for $1,326.21, dated August 26, 1993, in payment of an order which it had sent Delta via UPS, but
again FNBV returned this check to Southern with "ACCOUNT CLOSED" stamped on its front,
Finally, Southern received Delta's check no. 15156 for $1,313.84, dated August 27, 1993, in payment
of an order which it had sent Delta via UPS, but for the third time, FNBV returned this check to
Southern with "ACCOUNT CLOSED" stamped on its front.

Joan Hart, Southern's credit manager in Pinellas Park, Florida, called Higgins about these checks
which FNBV had returned, and Higgins told her that she could re-deposit them. When the checks
were again returned by FNBV, Higgins told Hart that he would send a cashier's check to cover them.
Higgins sent one cashier's check in the amount of $900 to Southern, but this amount paid for only
two checks which FNBV returned and left a balance of $16.82. Southern sent Delta a check in the

. amount of $16.82 to refund this balance. The three bad checks for which Higgins was indicted did
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not include these two checks which were paid from the proceeds of this $900 cashier's check.

After the remaining three checks were not paid, Ms, Hart contacted the district attorney's office in
Vicksburg and talked with Andrea Hunter in the bad check division of that office. Ms. Hunter sent
Ms. Hart some forms entitled "15 Day Legal Notice Letters." Ms. Hart completed three of these
forms, one for each of the three checks which FNBV had returned, and mailed them, certified mail,
return receipt requested to "Delta Glass Repair, Inc., P. O. Box 820651, Vicksburg, MS 39182."
These three letters, which were addressed to "Delta Glass Repair, Inc., 106 Linda Dr., Vicksburg,
MS 39180,"G} advised the recipient that "you have fifteen (15) days from receipt of this notice to
tender payment of the full amount of such check . . . . Unless this amount is paid in full within the
time specified above, the holder may assume that you delivered the instrument with intent to defiraud
and may turn aver the dishonored instrument . . . to the proper authorities for criminal prosecution.”
Section 97-19-57 of the Mississippi Code of 1972 requires that this notice be delivered to the
accused prior to initiating criminal charges against the maker or drawer of'the bad check. Southern
received the return receipt for the delivery to Delta Glass Repair, Inc,, which indicated that the lefters
had been delivered on September 28, 1993, The signature on the return receipt was hardly a scrawl,
and the State made no effort to identify it as that of Higgins.

After Southern received the return receipt, Ms. Hart received a telephione call from Higgins, who
offered to return some merchandise to trade for *some of the money of the checks,” but Ms, Hart
declined Higgins's offer because she "would have no way of knowing" whether the merchandise had
come from Southern because she had never seen it. Ms. Hart received no further response from
Higgins, so she notified Andrea Hunter with the district attorney's office that the three checks for
which Higgins was later indicted had not been paid. '

II. TRIAL

After several conversations with Higgins or his attorney, Ms. Hunter arranged for a warrant to issue
for Higgins's arrest on the three checks for which the grand jury subsequently indicted him in Warren
County. Higgins's trial ensued on the three-count indictment. The State called three witnesses, who -
‘were Joan Hart, Southern's credit manager; James E. Stirgus, Jr., Assistant Vice President and
Security Officer for what was FNBV but is now Trustmark Bank; and Andrea Hunter, the Victims'
Assistance Coordinator for the office of the district attorney, who also worked in the worthless check
unit of that office. Ms, Hart's testimony on direct examination by the State was consistent with our
recitation of the facts. Of interest to this Court is the following cross-examination by Higgins:&)

Q. Have you ever seen the defendant before today in your life?
A. 'This is my first time.

Q. And do you have any knowledge as to who signed the checks?

A. No, sir. T do not,

Q. Do you have any knowledge as to who signed the green return receipt post card?
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A. No, sir. I do not.

Q. And you have no personal knowledge of who signed that check?
A.No, Sir. I do not.
Q. What is my name?
A. Patrick Higgins.
Q. Do you have any personal knowledge of that, other than I'm the defendant in this action?
A. No, .that's all,
Q. So you don't know if I'm Patrick Higgins, Sr., or Patrick Higgins, Jr.?
A, That's correct. |
Q. Or even if I'm Patrick Higgins?
A. That's correct,
Q. You didn't see me write the chocks?
A. No, sir, I did not.
Q. You didn't see the person -~ whoever wrote the checks - write the checks?
A. Right,
| Q. And you didn't see anybody ﬁand those checks to anybody?
A. That‘s correct.

A portion of the record pertaining to pre-irial motions indicates that Higgins had a four-year-old son
named Patrick Higgins, Jr. The record further indicates that Higgins had listed his four-year-old son
as the vice-president of Delta, :

The State's second witness, James E. Stirgus, testified about Delta’s commercial checking account
with FNBV. He established that the account was opened on "9-24 of '92, 1992," and that it was
closed "8-27-, 1993." Stirgus explained that the bank had closed the account because "[t]he account
was non-sufficient funds, and we closed it because the account was in overdraft." The amount of the
overdraft deficit was $1,564.58. He then testified that the bank stamped the three checks for which
Higgins had been indicted "Account closed" and sent them back to Southern because FNBV would
not pay the checks. As an exhibit to Stirgus's testimony, the State introduced a copy of Delta's
corporate resolution to open up a checking account. The resolution stated that Higgins as president
and secretary; his wife, Lynn Higgins, as treasurer; and Patrick Higgins, Jr., his four-year-old son, as
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vice-president, were authorized to sign checks drawn on Delta's commercial checking account.
On cross-examination, Stirgus answered the following questions by Higgins as follows:

Q. Okay. Do you kﬁow who wrote those checks?

A. T have no idea.

Q. Do you know who sent those checks?

A. Do I know who sent themn?

Q. Yes.

A, No, sir.

Q. Do you know where they were written?

A. No, sir,

Q. Do you know what they were used in payment for?

A, No, sir.

The State's third and last witness was Andrea Hunter, who testified about her role in providing Ms,
Hart with the necessary fifteen-day notices to mail about the bad checks and about her two telephone
conversations with Higgins, the first of which ccourred when Higgins was in the presence of the
attorney who was then representing him. She then explained the procedure to collect bad checks
which the office of the district attorney followed. Included in her explanation was the filing of
criminal charges if the accused did not pay the checks.

As with the first two witnesses for the State, we quote the following excerpts from Higgins's cross-
examination of Ms. Hunter:

Q. Is the signature, the signature of Patrick Higgins, Jr., or Patrick Higgins, Sr.?
A. Patrick Higgins--well, I don't know, It's kind of hard to read.

Q. Do you have any personal knowledge as to who signed those checks?

A. You did.

Q. Did you see me sign those cflacks?

A. No. I did not see you sign those checks.

Q. Did I ever tell you I signed those checks?

A. You never told me you didn't. I mean--

Q. Did I ever tell you-that I signed those checks?
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A. Not that I remember,

Q. So the truth of the matter is you don't know who wrote those checks, or who signed them-—
personal knowledge?

A, 1did not see you write the checks, No.

Q. Did you see somebody write those checks?

A. No.

Q. How do you know whose signature that is? You testified that you have personal knowledge
of the signature. How do you know whose signature that is?

A. Number one, you never told me that it wasn't your signature.
Q. Excuse me. Please, refer to the defendant as "the defendant.”

A. The defendant never told me that it wast't his signature. The defendant is the person who is
the president of Delta Glass, I don't know how to answer that question.

LRy

Q. You didn't see anybody write those checks in August? You never saw those checks before
February of '947

A. No.
Q. So you have no idea who issued the checks, personal knowledge?

A. Other than the conversations that you and I had concerning you trying to take care of these
checks, no, I did not see you write them.

Q. And you spoke to Mr, Higgins as a representﬁtive of Delta Glass Repair; is that correct?
A. Yes, sir.

Q. How do you knémt that the defendant is the president of Delta Glass?

A. Because he said so, |

Q. He sald it to you?

A. Yes, in my presence,

On re-cross examination, which the trial judge allowed because the State asked Ms. Hunter about -
whether she had personally met Higgins, Higgins again questioned her about how she knew the
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checks had been written in Vicksburg. The record reflects the following:

~ Q. I'have one last question, On these three checks that you have in front of you, how do you
have personal knowledge of where those checks were written?

A. Where they were written?
Q. Yes.
A. Because it was COD -- the merchandise was --

Q. This is personal knowledge that you have. You saw them written in Vicksburg, Mississippi;
is that correct?

A. No, I said 1 did not see you write those checks,

The State rested after Ms. Hunter testified, and Higgins then moved for a directed verdict "based on
the fact that the State had not introduced enough evidence to sustain their burden of guilt beyond a
reasonable doubt . . . ." After Higgins's very brief argument on the motion for directed verdict, the
trial judge opined as follows:

These checks were dishonored as being closed account checks. They wete not honored. A
fifteen-day notice was issued by Southern Lock to the corporation of Delta Glass with the
address given, Conversations were had with Mr. Higgins, the defendant, as testified to by Ms.
Hart about the said checks. The inferences that can be drawn on this and also the statute puts
upon the defendant the presumption thatihe said checks were indeed writien in the State that
the bank was drawn on; and that the checks were indeed written by the defendant; and that the
presumption that the checks were written with the intent to defraud, That, however, is s
rebutable presumption. With that, the Court finds that there is prima facie evidence presented,
sufficient prima facie evidence presented, to go forward on three counts of felony bad checks
against the defendant, Patrick Higgins.

(emphasis added). Higgins rested after the trial judge denied his motion for directed verdict. Higgins
submitted a peremptory instruction to find him not guilty, which the trial judge refused. In his motion
for INOV o, alternatively, a new trial, Higgins included the following reasons for granting him a new
trial;

" 2. The Court etred in fail ing to grant the motion for directed verdict at the close of the State's case.

3. The Court erred in failing to grant a peremptory instruction to find the defendant not guilty.

8. The State failed to prove the defendant guilty beyond a reasonable doubt, as required by law.

The trial judge denied Higgins's motion for INOV o, alternatively, a new trial, and he then appealed
the trial court's judgment of his guilt and sentencing to the MlSSISS]ppl Supreme Court, which then
diverted this case to this Court.
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III. REVIEW, ANALYSIS, AND RESOLUTION OF THE ISSUES
A. Recitation of the issues
We recite Higgins's six issues as he composed and included ﬂﬁem'in his brief:

1. The State of Mississippi failed to prove that the crime as so described in the indictment
occurred in Warren County, Mississippi.

2. That there is a misjoinder of defendants in that the corporatfion], Delta Giass Repair,
Incorporated, was not indicted and further the State failed in its burden of proof to prove
beyond a reasonable doubt that Patrick Higgins was in fact the person who signed the
checks in question.

3. That the court erred in allowing hearsay testimony; that is the witnesses to describe
how UPS conducts [its] business and further how one witness was allowed to testify that
the wife of Patrick Higgins told her that his son was a junior.

4. That the court erred in not granting a judgment of acquittal to the defendant, Patrick
Higgins, when the State introduced evidence from the bank records and in which the .

. banker clearly stated that he never notified the corporation or Patrick Higgins that the
account was closed and that there was no fraudulent intent upon Patrick Higgins.

5. That the court erred in quashing two of Patrick Higgins's subpoenas, one to the
Secretary of State and one to the Chancery Clerk's office violative of his constitutional
rights per the Mississippi Constitution for compulsery precess and pesr the United States
Constitution.

6. That the statutory presumption of fraudulent intent is unconstitutional and that
Patrick Higgins personally never received any notice to him as mandated by Miss. Code
Aun., Sectiom 97-19-57,

Because this Court agrees with Higgins that "the State failed in its burden of proof to prove beyond a
reasonable doubt that Patrick Higgins was in fact the person who signed [and delivered] the checks,”
an argument that Is the equivalent of asserting that the evidence was insufficient to support the jury's
verdict of Higging's guilt of all three counts contained in the indictment on which the State tricd him,
we need roview no other issue.

B. Standard of review

In Brooks v, State, 695 So. 2d 593, 594 (Miss. 1997), the Mississippi Supreme Court again recited
the following standard of review to be "applied when the assignment of error turns on the sufficiency
of evidence":

When on appeal one convicted of a criminal offense challenges the legal sufficiency of the
evidence, our authority to interfere with the jury's verdict is quite limited. We proceed by
considering all of the evidence -- not just that supporting the case for the prosecution -- in the
light most consistent with the verdict. We give the prosecution the benefit of all inferences that
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may reasonably be drawn from the evidence. If the facts and inferences so considered point]] in
favor of the accused with sufficient force that reasonable men could not have found beyond a
reasonable doubt that he was guilty, reversal and discharge are required. On the other hand, if

_ there is in the record substantial evidence of such quality and weight that, having in mind the
beyond a reasonable doubt burden of proof standard, reasonable and fair minded jurors in the
exercise of impartial judgment might have reached different conclusions, the verdict of guilty is
beyond our authority to disturb.

(citations omitted). This standard of review permits this Court to reverse the trial court's judgment of
Higgins's guilt of three counts of "bad check fraud," only if it can say that "the facts and inferences [in
the case sub judice] so considered point[] in favor of [Higgins] with sufficient force that reasonable
men could not have found beyond a reasonable doubt that he was guilty . . . ." See Brooks, 695 So.
2d at 594. However, if this Court is persuaded that the evidence lacked that sufficient force, then
“reversal and discharge are required.” See id.

"In a criminal prosecution, the State has the burden of proving beyond a reasonable doubt each
element of the offense charged." Bullock v. State, 447 So. 2d 1284, 1286 (Miss, 1984). In Bullock,
the issue was whether the State's evidence sufficiently established the crime of cattle theft apart from
the appellants' confession to the crime, Id, at 1285. The appellants maintained "that the state utterly
failed to meet its burden of proving the elements of the crime charged beyond a reasonable doubt.”
Id. at 1285-86. The supreme court held that the State had failed to prove the elements of catile theft
beyond a reasonable doubt without their confessions. Id. at 1287, The supreme court explained;

Once the jury has returned a verdict of guilty in a criminal case, we have no authority to order
discharge of the defendant unless the evidence, taken in the light most favorable to the verdict,
is such that on one or more elements of the offense charged, no reasonable hypothetical juror
could have found against the defendant beyond a reasonable doubt.

On the other hand, where the evidence is such that on one or more elements of the offense
charged no reasonable hypothetical juror could have resolved the issue against the defendant
beyond a reasonable doubt, we have no authority to affirm. In that event, it becomes our duty
to order that the defendant be discharged. '

Id. at 1286-87 (citations omitted).
C. Eiements of bad check frand established by Section 97-19-53

Section 97-19-55 of the Mississippi Code of 1972 makes it unlawful "for any person with fraudulent
intent to make, draw, issue, . . . or deliver any check . . . for the payment of money drawn on any
bank . . . for the purpose of obtaining . . . any article of value . . . knowing at the time of making,
drawing, issuing, uttering or delivering said check, draft or order that the maker or drawer has not
sufficient funds in or on deposit with such bank , , . ." Miss. Code Ann. § 97-19-55 (Rev. 1994). A
fundamental element of the State's burden of proof in the case sub judice was to establish that
Higgins was the person who made and delivered the three checks for which the grand jury had
indicted him.

We have quoted at length from the transcript of the testimony in this case to demonstrate that two of
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the State's witnesses, Joan Hart and James E. Stirgus, Jr., both testified under Higgins's cross-
examination that they did not know who had written and delivered the three checks. Andrea Hunter
could only testify in response to Higgins's cross-examination that "Number one, you never told me
that it wasn't your signature.” We again recite this snippet of her cross-examination by Higgins:

Q. Did I ever tell you that I signed those checks?
‘A. Not that I remember.

Q. So the truth of the matter is you don't know who wrote those checks, or who signed them--
personal knowledge?

A, 1did not see you write the checks. No.

No witness was able to identify the signatures on the three checks as Higgins's. Ms. Hart, Southern's
credit manager, could only estabfish that she sent the merchandise to the address of 106 Linda Drive,
Vicksburg, Mississippi 39180, which was the address of Higgins's family's residence in Vicksburg )
The most that Ms. Hunter, the employes of the district attorney's office, could establish was that
Higgins had talked to her about satisfying Delta's debt to Southern which the checks returned by
FNBYV to Southern had created. It is not reasonable to infer that Higgins had made, issued, and
delivered any of the three ¢hecks from Ms. Hunter's testimony that Higgins did not tell her that the
signatures were not his. Especially should this be true since she admitted that she could not remember
if Higgins ever told her that he had signed any of the checks.

In our inclusion of the irial judge's opinion denying Higgins's motion for a directed verdict which he
made after the State had rested its case, we emphasized his language that "the statute puts upon the
defendant the presumption that . . . the checks were indeed written by the defendant." It is correct
that Section 97-19-62(1) of the Misstssippi Code of 1972 provides:

In any prosecution or action under the provisions of section 97-19-53, a check, draft or order
for which the information required in subsections (2) and (3) of this section is available at the
time of issuance, utterance or delivery shall constitute prima facie evidence of the identity of the
party issuing, nitering or delivering the check, draft or order and that such person was a party
authorized to draw upon the named account.

Miss. Code Ann. § 97-19-62(1) (Rev. 1994), However, to invoke "the prima facie evidence of the
identity of the party issuing . . . or delivering the check . . . and that such person was a party
authorized to draw upon the named account,” the party who receives such check must request *[tThe
presenter's name, residence address and home phone number,”" and

 {iIn addition to the information required in subsection (2) of this section, the party receiving the
check, draft or order shall witness the slgnature or endorsement of the party presenting such
instrument and, as evidence of such, the receiving party shall initial the instrument.

Miss. Code Ann. § 97-19-62(2) - (3) (Rev. 1994),

The record in the case sub judice is devoid of any evidence that Ms. Hart, the credit manager for
Southern, which received these three checks for which Higgins was indicted, attempted to comply in
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any fashion with the requirements of Section 97-19-62(2) and (3} to invoke the "prima facie evidence
of the identity of the party issuing, uttering or delivering the check" provision which Section 97-19-
62(1) contains. Thus, because the State provided no evidence from which to invoke the provisions of
Section 97-19-62, we decline to accept the trial judge's opinion that "the statute puts upon the
defendant the presumption that . . . the checks were indeed written by the defendant.”

D. Summary of the issue

The State bore the burden of proving the identity of the maker and drawer of the three checks for
which Higgins was tried. Two of the three State's witnesses admitted that they did not know who
made and delivered these checks, and the testimony of its third witness, Ms. Hunter, hardly
established that Higgins had written and deliveted the checks. Because there was no evidence that
Higgins was the person who had written and deliverad these checks, "no reasonable hypothetical
juror could have resolved the issue [of whether Higgins had written and delivered the three checks in
question] against [him] beyond a reasenable doubt. Thus, the standard of review gives this court "no
authority to affirm" the trial court's judgment of Higgins's guilt and its sentences, and it therefore
"becomes our duty to order that [Higgins] be discharged.” See Bullock, 447 So, 2d at 1287, This
Court accordingly reverses and renders the trial court's judgment of Higgins's guilt of three counts of
bad check fraud and its sentences for those convictions.

THE JUDGMENT OF THE WARREN COUNTY CIRCUIT COURT OF CONVICTION OF
THREE COUNTS OF FELONY BAD CHECK AND SENTENCES WHICH IT IMPOSED ON
THE APPELLANT ARE REVERSED AND APPELLANT DISCHARGED. ALL COSTS OF
THIS APPEAL ARE ASSESSED TO WARREN COUNTY.

BRIDGES, C.J., McMILLIN AND THOMAS, P.JJ., DIAZ, HERRING, HINKEBEIN, KING,
PAYNE, AND SOUTHWICK, JJ., CONCUR.

1. Section 97-19-55 provides:

It shall be unlawful for any petson with fraudulent intent to make, draw, issue, utter or deliver
any check, dmaft or order for the payment of money drawn on any bank, corporation, firm or
person for the purpose of obtaining money, setvices ot any article of value, or for the purpose
of safisfying a preexisting debt or making a payment or payments on a past due account or
accounts, knowing at the time of making, drawing, issuing, uttering or delivering said check,
draft or order that the maker or drawer has not sufficient funds in or on deposit with such bank,
corporation, firm or person for the payment of such check, draft or order in full, and all other
checks, drafts or orders upon such funds then outstanding.

Miss. Code Ann. § 97-19-55 (Rev. 1994).
2.. Section 97-19-67 (c) and (d) prescribe the following sentences:

(c) Upen commission of a third or any subsequent offense of violating [Section 97-19-55),
regardless of the amount of the check, draft or order involved, and regardless of the amount of
the checks, drafis or orders involved in the prior convictions, the person committing such
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offense shall be guilty of a felony and, upon conviction, shall be punished by imprisonment in
the State Penitentiary for a term of not less than one (1} nor more than five (5) years.

(d) Where the check, draft or order involved shall be One Hundred Dollars ($100.00) or more,
the person committing such offense, whether same be a first or second offense, shall be guilty of
a felony and, upon conviction, shall be punished by a fine of not less than One Hundred Dollars
($100.00) nor more than One Thousand Doilars ($1,000.00), or by imprisonment in the State
Penitentiary for a term of not more than three (3) years, or by both such fine and imprisonment,
in the discretion of the court. Upon conviction of a third or any subsequent offense, the person
convicted shall be punished as is provided in the immediately preceding paragraph hereof.

Miss. Code Ann. § 97-19-67(c) - (d) (Rev. 1994),

3. Hart testified that she sent the three letters to the address of 106 Linda Drive, Vicksburg, .
Mississippi, but the return receipt and receipt for certified mail contains the address of P, O.
Box 820651, Vicksburg, MS 39182. When the State inquired of Ms. Hart on direct
examination, "[a]nd where did that address come from?,"” Ms. Hart explained, "That was
probably on one of his checks.”

4, The record reflects that while Higgins conducted his own defense, a member of the
Vicksburg Bar sat with him and advised him during the trial. The record lists this attorney as .
"Tegal Advisor.”

5. The record might not contain this information had not the trial judge asked Higgins during
the course of the trial if that was his home address.
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From The '
COURT OF APPEALS OF THE STATE OF IVIISSISSIPPI

To the Warzﬁn écunty circeyit Court - GREETINGS:

On 10th Day of March 18988, in proceedings held in the. Ccity of
Jackszon, Mississippi, the court of Appeals of the State of
Missiseippl éntséred a final judgment as followss

Court of Appeals Case #95~KA-00124~C0A
Trial Ceourt Case 11703
Patrick Higgins ask/a Patrick J. Higgins ask/a Patrick Joseph
Higgins
Ve
Etate of Mississippi

The judgment of the Warren County Cirecnit Coirt of convietion
bE three counts of feldny bad check and sentences which it
imposed on Tthe appellant are reversed and appellant
discharged. All coste of this appesal are assessed Lo Warren
County.

TUESDAY, MAY 12, 19981

Motien for rehearing denled. Order enterad.

TEURSDAY, JULY 23, 1998:

DISPOSITION CF THE MISSIBSTIPPL SUPREME COURT: Petiticn for
Writ of Certiorari filed by the State of Mississippil denled.
To Deny: Prather; C.J,, Sullivan and Pittman, P.JJ., Bankse,
‘Roberts, Mills and Waller, JJs Mo Granti McRae and Bwmith,
T Grder entered.

YOU ARE COMMANDED, that execution and further pxoceedmnga
as may be appropriate forthwith be had consistent with this
judgment and the Congtitutien and Lews of the State of
Mississippi.

WITNESS, the Hon, Billy G. Bridges,
Chigf Judge of the Court of Appeals
6f the 8tate of Mississippl; also the
signature of the Clerk and the Sesl
of said Court hereunto affiwed, in-
ATTEST : ) the Uity of Jackson, on August 13,
ATre Covy ‘ - 1858, A.B:
st _li2b da of

Svoum—— Chartsetzsl)

of the Clatk coms |, Clerk

smmmemmﬂﬂﬁ&mﬁdﬁm%h_ Court of Appeals of the:
ﬁ%ﬁd”&%ﬁﬁﬂ State of Mississipgz
Gy @ﬂ_ y : P )




TAB 3




s ot b e
CufE R

T e

¢

o~ -
i General Docket, Civil Cases, Circuit Court, Warren County Circuit Cler
e bt gt e T 1] 3 —3—}—1-— == - ——3 . ¢ v R SR S B o e e R e e
No. 12,0030-CT OFN 29178

PATRICK J. HIGGINS

vs.

Counsel for Plaintiff

Counsel for Defendant

STATE OF MISSISSIPPI

JUDGE M. James Chaney, Jr,

-] -3=f=]

Lt it e W M W0 et e kel e b bm il b o aml A gy P e ey e e md im by e vk et e e e A MY e e e hy e e YW R M M W M i M vy P ww A W P Ml e B

2/22/z2012
2/22/2012
3/13/2012
5/04/2012
5/04/2012
5/08/2012
5/08/2012
5/14/2012
6/13/2012

6/22/2012

7/11/2012
7/13/2012

12/13/2012

12/20/2012
iz/20/2012

12/27/2012
12/27/2012
12/28/2012
12/28/2012

- 1/08/2013
1/09/2013
1/09/2013
2/19/2013
3/07/2013
3/07/2013

3/27/2013
4/26/2013

5/01/2013
5/03/2013
5/06/2013
s5/08/2013
5/06/2013
BEf16/2013

COMFLAINT FOR WRONGFUL CONVICTION AND IMPRISOMENT
MOTION TO PROCEED IN PORMA PAUPERIS

ORDER (DENYING FORMA PAUPERIS)

NOTICE OF APPEARANCE :

AMENDED COMPLAINT

SUMMONS ISSUED TO ATTORNEY
RECEIPT

PERSONAL SERVICE ON ATTORNEY GENERAL 5/10/12

ORDER VACATING ERRONEOUS FILING OF COMPLATNT & ORDER
DENYING PAUPER STATUS

ORDER

mailed to Patrick Higgine 7-9-12

ENSWER

AGREED ORDER

emailed to attys 7-13-12

NOTICE OF SERVICE OF PLAINTIFF'S FIRST SET OF REQUESTS FOR
ADMISSION, 'INTERROGATORIES, AND REQUESTS FOR PRODUCTION TO
DEFENDANT

PLAINTIFF'S MOTION FOR PARTTIAL SUMMARY JUDGMENT
MEMORANDUM IN SUPPORT OF PLAINYTIFF'S MOTION FOR PARTIAL
SUMMARY JUDGMENT

DEFENDANT'S RESPONSE TO PLAINTIFF'S MOTION FOR PARTIAL
SUMMARY JUDGMENT

DEFENDANT'S MEMORANDUM OF AUTHORITITES IN SUPRORT COF ITS

RESPONSE TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT

DEFENDANT'S RESPONSE TO PLAINTIFF'S MOTION FOR PARTIAL
SUMMARY JUDGMENT

DEFENDANT'E MEMORANDUM OF AUTHORITIES IN SUPPORT OF ITS
RESPONSE TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT
agreed Order of Trial Setting

Scheduling Order

NOTICE OF SERVICE

ENTRY OF APPEARZNCE

SUEBPOENA DUCES TECUM ISSUED 'TO ATTORNEY ,

SUBPOENA RETURNED SERVED ON CLERKS COFFICE CHASITY WRIGHT
ON MAR 7, 2013

NOTICE OF HEARING

PLAINTIFF'S REPLY TQ DEFPENDANT'S RESPONSE TO MOTION FOR
PARTIAL SUMMARY JUDGMENT

ENTRY OF APPEARANCE

ORDER -

NOTICE OF SERVICE

NOTICE OF SERVICE

MOTION TO WITHDRAW A8 COUNSEL OF RECORD

AGREED ORDER AMENDING SCHEDULING ORDER

#% CONTINUED ON NEXT PAGE +#*

A183 57

Al85 714

A186 94

Al86 502

2191 740
2191 741

195:364

© 195 679
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PATRICK J. HIGGINS

12,0030-CI

SULEEE S N SR IR R T SRR

A C
General Docket, Civil Cases, Circuit Court, Warren County Cixcuit Cler

CFN 25178

Coungel for Plaintiff

va.

Coungel for Defendant

STATE OF MISSISSIPPT

5/17/2013

5/29/2013"

6/03/2013
6/18/2013

6/24/2013
6/24/2013
6/24/2013
6/25/2013
6/26/2013
6/28/2013

6/28/2013

7/01/2013
7/03/2013

7/03/2013
7/03/2013
7/03/2013
7/09/2013

7/09/2013

7/08/2013
7/11/2013

7/11/2013
7/31/2013
7/16/2013

7/19/2013
7/22/2013
7/23/2013
7/25/2013
8/07/2013
8/12/2013
8/15/2013

JUDGE M. James Chaney, Jr.

ORDERS, JUDGMENTS, ETC.
*% CONTINUED FROM DPREVIOUS PAGE *%

SUBPOENA DUCES TECUM ISSUED 10 ATTY.

SUMMONS 'RETURNED ON MDOC VIA KEVIN JACKSON 5/22/13
LETTER

NOTICE OF SERVICE OF SUPPLEMENTAL RESPONSES TO WRITTEN DIs-
COVERY '

NOTICE OF SERVICE

NOTICE OF SERVICE

ENTRY OF APPEARANCE

NOTICE OF TELEPHONIC VIDEOQ TRIAIL DEPOSTTION

NOTICE OF TELEFHONIC VIDEO TRIAL DEPOSITION

MOTION TO EXTEND THE DISCOVERY DEADIINE FOR THE PURPOSE COF
CONDUCTING ‘TO TRIAL DEPOSITION OF LYNN HIGGINS

AMENDED MOTION TO EXTEND THE DISCOVERY DEADLINE FOR THE
LIMITED PURPOSE OF CONDUCTING THE TRIAL DEPOSITION OF
LYNN HIGGINS :

NOTICE OF HEARING

RESPONSE IN OPPOSITION TO AMENDED MOTION TCO EXTEND THE
DISCOVERY DEADLINE

PLAINTIFF'S MOTION TO QUASH NOTICH OF DEPOSITION

AGREED NOTICE OF HEARING

NOTICE OF SERVICE

REBUTTAL IN SUPPORT OF AMENDED MOTION TO EXTEND THE
DISCOVERY DEADLINE FOR THE LIMINTED PURPOSE OF CONDUCTIN
THE TRIAL DEPOSITION OF LYNN HIGGINS ’

RESPONSE IN OPPOSITION TC PLAINTIFFS MOTION TO QUASH
NOTICE OF DEPOSITION .

SUBPOENA ISSUED TO ATTORNEY" :

MOTION TO STRIKE STATES RESPONSE TO PLAINTIFFS MOTION TO
QUASH NOTICE OF DEPOSITION:

DEFENDANTS SUPPLEMENTAI, RESPONSE TO PLAINTIFFS FIRST SET
OF INTERROGATORIES AND REQUESTS FOR PRODUCTION
DEFENDANTS THIRD SUPPLEMENTAL RESPONSE TO PLAINTIFFS
FIRST SET OF INTERROGATORIES AND REQUESTE FOR PRODUCTION
PERSONAL SERVICE ON KEVIN MASSEY 7/15/13 (NO SASE SENT TO
RETURN COPY) ' : '
NOTICE OF TELEPHONIC VIDEO TRIAL DEPOSITION

ORDER

MOTION TO DECLARE JOAN HART AN UNAVAILABLE WITNESS
SUBPOENA ISSUED TO ATTORNEY GENERAL

NOTICE OF SERVICE

PERSONAL SERVICE ON KEVIN MASSEY, SECURITY SUPERVISOR
NOTICE OF SERVICE

*% CONTINUED ON NEXT PAGE **
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N, 12,0030-0I OFN 28178
PATRICK . HIGGINS Counsel for Plaintiff

Va. ' :

STATE OF MISSISSIERT

S P £ o o gt o e St e e 30 o i e o e i ot e g

DATE

8/z21 /2013
8/26/2013

8/26/2013
&/27/2013
8,27/ 2013
8/30/2013

9/12/2013
12/08/2613
12/11/2013

12/11/2013
lzf12/2013
1271272013
i2/12/2013
1/21/2014
1/21/2014
1/21/2014
1/21/72014
1/24/3014
2/06/2014
af24 /2014
3/04/30L4
3/04 2014
3/28/2014.
a/10/2014

471872014
4/15/2014

5/22/2014
5/27/3014
9/28/2014
10/01/2014.
1171072004

Counsel for Defendant

JUDGE M. Tames, Chanay, Jr

0 T e £ 0 200 L ) e e b e s e e e

DREERS JUBGMENTS, ETC. BK/PG
¥ CONTIﬂUEE FR@M EREVIOUE EAGE (2
MOTION FOR CONTINUANCE OF TRIAL
DEFENDANT 'S RESPONSE IN OPPOSITION TO PLAINTIFF'S MOTION FOR
CONTINUANCE OF TRIAT
SUBPOENAS TO APPEAR AND TESTIFY AT TRIAL (4)
AGREED NOTICE OF HEARTNG
REPLY IN SUPPORT OF MOTION TO CONTINUE TRIAL
DEFENDANT'S REYPONSE IN OPPOSITION TO BLATNTIFE'S MOTILAN
FOR, CONTINUANCE OF TRIAL
ORDER RESETTING TRIAL 198 651
SUBFOENA BUCES TECUM ISEUED TO ATTORNEY (4)
MQT%D?‘IN LEMINE TO LIMIT IMPEACHMENT PURSUANT TO MRE
F09.(B
MOTION IN LIMINE 70 EXCLUDE TESTINMONY -OF LYNN HIGGINS
HOTICE OF HEARING OF MOTIONS IN LIMINE
RESPONSE IN QPPOSITION TO PLATNTIFF'S MOTIONS IN LIMINE o
PRE-TRIAL ORDER £01 245
PROPOSED FINDINGS OF FACT AND CQNCLﬂSIGNs OF LAW S
NOTICH OF PILING
PLATNTIFF'§ TRIAL DRIEF CONCERNING MISS. CODE ANN, 9?~19~57
PLAINTIFF' 5 PRQPOEEQ FINDINGS OF FACT AND CONCLUSIONS OF LaW :
ORPINTON AND ORDER 2b2 275,
NOTICE OF FIITNG
NOTTICE OF APPEAT, :
DESIGRATION OF THE Rﬂcaaa
CERTIFECATE OF SERVICE
LETTER CONCERNING COST OF ?RANSQRIPT .
MOTION TG ALLOW APPEELA&T IO RAY COURT COSTS AND TRANSCHIPT
IN INSTALLMENTS .
FOUTON 70 DISMISS APBEAL FOR EAILURE TO COMPLIY WITH RULES
RESPONSE IN OPROSITION TO MOTION TO ALLOW APPELLANT 0 BAY
COURT COSTS AND COST OF TRANSORIET IH IﬂS?ALLMEETS .
SQUFREME COURT ORDER . 205 BYg
RECEIPT FOR ESTIMATES AND COPY OF CHECK RECETVED 8/27/2b14 o
RECEIRT
NOTICE TO TRIAL COURT aumax
COHECK
GERTIRIED:; AND E}'Imi&ﬁ ATRUEGOPY
‘ v ml*f
g:u .
: e
R.E.000016 ™




TAB 4




I R T AL L VLI LRI o
PRINTED FROM DISPLAY DEANNA" {

e

12/22/2014 8:30:12 AM

"§." [ ¥ }E-'J..—.‘f"

i

IN THE CIRCUIT COURT OF WARREN COUNTY, MISSI{SSIPPI

b ', PATRICK % HIGGINS

" STATE OF MISSISSIPPIL

o Order. ,: -
[I : Counsel
For the' Pl;alnti_i’f(s):

- _:Fbr the Defendant(s):

" Telephone No. (601)359-3824 * -

PLAIN TIFF

CIVIL ACTION NG. 12, 0030-CI

i R

' PRE-TRIAL ORDER

The parttes tuve conferred and agree upo:n the following terms of this Pre-Tri'af

. David Neil McCarty, MSB 101620
! DAVID NEIL MCCARTY LAW FIRM PLLC
14163 -Amite Street i
: Jackson, MS 39201
' T‘601-874~0721 .
E: dnmlaw@gmml oom

' Graham P. Cainer, MSB 101523

GRAHAM P. CARNER, PLLC
771 N. Congress Street .~ .
Jackson, M§ 39202

'T: 601-949.9456 ©

- F:601-354.7854 .

B graham carner@gmml com’

Malissa Wﬂson Wmfield MB #1 00751
Alison E. O"Neal, MB # 101232

- SPECIAL ASSISTANT-ATTORNEYS GENERAL

Office of the Attomey General
le Litigation D1v1s1on :

Post Office Box 220 . _ . i
Jackson, MS 39205—0220 o -l :

+

Facsimile No. 601) 359-2003
mwils@ago state.ms.us ' =2

apnea@ago.state.ms.us C

GHETE
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' : ) 2. E The Nature of the case is (negl:gence, ccntract etc}

"'f.'»"

Plamtxﬂ Patrick Htggms ﬁled smt under sts:ssipm s Wrongﬁﬂ Conv;ctmn

; Statute Miss. Code Ann §! 1-44- -1 et seq s seekmg wmpensatmn for allegedly bemg

A b wrongfuily conthed and impnsoned by the Defendant, State of MlSSlSSlppl

- 3 The pleadmgs arc amended to conform to tlns Pre~Tna1 Order .

© - 6. A conclse summary of the ultlmate facts claimec'L

¥ 4, ,'[he followmg clauns (mcludmg the claims in the complamt, cauntercianns Cross- "

: clmms thxrd party. clmms, etc.) have been ﬁled

| :Plamti&’s cla1m for compensahon under Miss. Codr: Ann §11-44—1 ¢t seq. |

- - ""I“he fcvllnmng motions remain pendmg (If none, enter “none.” Pendmg motions B

not notad here may be deemed moot.)

{1. :Defendant’s Motion To Declare Joan Hart An Unavallable anss :s
,pendmg, Plamtlff has \mthdmwn opposition to the Motmn :

, b Piaintxﬂ"s Motion in leme to Limit Impeachmeat' thls Motxon may be moof
. pendmg agreement af the Partles o = _ -

< ' Plamtlff‘s Motion in Lirine to Exclude the Testlmuny of Lynn H1ggms, thls :
! Monon may be moot pending agreement of the Parties ~ °

. f_By the Plamtlff(s) e Ce )
. Patnck nggms was an ofﬁcer and operator ofa busmcss, Delta Glass Repmr, Inc ‘

- (“Delta Glass Repalr”) He was mamed to Lynn nggms Delta Giass Repa:r was,

generally speakmg, a locksmlth and wmﬁshleid repair busmess Deita Glass Repair Was

‘ _mcorporated on or- about September 1, 1992 On or about September 16, 1992, Delta

Glass Repaxr 0pened a busmess account bearmg accouut numher 126 707-2 thh Frrst

S .Nauonal Bank ofVlcksburg

111 1993 Delta Glass Repmr did busmess with Southern Lock & Supply,

. -company in Flonda that was a wholesale supplier for husmesses such as Delia Glass

o :Repalr Seuthem Lock & Supply would send Delta Glass Repa:r merchandme “C 0 D.”

v

and Delta Glass Repair would send payment to Southem Lock & Supply

Page 2of 12
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L nmnber 15155 was dated August 2’? 1993 and made payable in the’ ammmt of 51 313 84: ‘

PR T o B R

In August nf 1993 Delta Glass Repan: sefit three checks to Southem Lock & .

= commercnal account with First Natwnal Bank of Vlcksburg Check m’mbe" 15154 was
¢ datod August 20, 1993, and made payable in the amount of $434. 01, Chesk mumber
; ? - 15155 was date d August 25 1993, and made payable in the ammnt of $1 326 21 Check

. Atthe tnne the checics Were drawn, Mr. ngglns beheved that the aocmmt had sufﬁclent _
. funds to cover - thie checks. | ' |

E P ~Supp1y that are at issue in this case, All three chccks were ftom Delta Glass Repmr s .

Unbeknovnmt to Mr, I-Iiggms and Delta Giass Repam _the accuunt at First

g iNat:onal Bank of Vicksburg was clased by the bank on August 27, 1993; thn Southem

:_ retumed them to Southern Locic& Supply marked “account closed.”

‘ - ‘ Mr nggms attempted to remm the merchandlse related to the above three
- ' payments but Soutlwm Lock & Supply reﬁ:sed to let hlm do so. M. H:ggms also made -
s efforts to pay off the checks mcludmg placmg lus housa on the market, Hewever, :

B And:ea Hunter of the Warren County D1stnct Attomey 8 Ofﬁce testlﬁed that she

| : mfonned Southem Lock& Supply not to accept pamal payment of tha alleged debts o
i‘ l In the meantlme, Mr, Hnggms w1fe filed fcr divorce. The combination of
" ; | cxrcumstances resulted in an mablhty to mmedxately pay off the checks This, ccupled
- with Scruthem Lock & Supply 3 unmiimgness 1o al}ow Eiggms to feturn the'

; ,Lock & Supply attempted to negotlate fhe checks Flrst Nauonal Bank of mGsburg o

merchandme resulted in M. Higgms not bemg able to lmeiawly make payment on the .

checks ] ' : ‘
' Howevcr at no, tmxe de Mr nggms have any mtent to defrand Southem Lock &

Supply The entlre episode was a rmstake that was compounded by other cmumatanccs ,

:1t nghﬂy was, Scuthem Lock and Supply proceeded with cnmmal cha:rges

Page 3 of 12
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. ‘ Mr Higgms was mdwtcd for three counts cf violatmg Mtss Ccde Ann, §97 19* S o a

" SS He was comncted of a!! three counts followmg & me tna! hcld on December 5, 1994 . ! fl

o Hc was sentenced on December 16 1994, ‘

: Mr ngglns ccnvicﬂon was reversed and rcnc{crcd by the Mlssmslppi Court cf ; ,‘

AAppcaIs oh Msirch 10, 1998. Foilowing the demal of the State’s Motion for Reheanng ;

: , and Pet:itmn for Writ of Certmran the Mandate lssucd in nggms casc on August 13, | _

.:' | 1998 Mr nggms was ccnhnuousiy in custody from the daﬁc of !115 convlctmn thrnugh .

y the datccfthe 1ssuance cfthe Mandate ‘ Lo '

T By thc Defcndant(s) " ' B : .

v On or about Scptembcr 16 1992 Patnck nggms opened a bus;ness acccmt

» .bearmg acccunt numbcr 126- 707-2 for Delta Glass Repair with First National Bank of

0 :Vzcksburg In 1993 H:gglns contacted Scuthem Lcck and Supply, a ccmpany based cut o
| -of Pmellas Park Florida that sells lccksmlth supplnes at Wholcsaic to placc an crdcr for o

¢ vamus locks Jcan Hart who at the t1me was the credlt managcr at Scuthem Lock and '

L Supply, ass:sted nggms vnthhxs tclcphcne order: .

N Foliowmg Hart’ ccnversatmn wﬂh I—Ilggms, Haxt scnt the merchandxse by Umteql
:I*arcei Semce (UPS) cash-cn-delwery tc 106 Lmda Dnve in Vwksburg, MlSSlSSlppl ‘
!whcre Phggms resided. UPS m tum, scnt back to Hart FIISt Nancml Bank chccks

| :' ; numbered 15154 15155 and 15156 (“thc subjcct checks”), whlch werc marked “acccuut
s clcsed " .Tamcs Stlrgus e, who at the tlmc was employed by First Natxcnal Bank off :
" 'Vlcksburg, tesﬁﬁed that the busmess acceunt fcr Delia. Glass was xnaxked “acconnt
‘ ciosed” on August 27, 1993 bccause it was in overdraft by $3 564.58.

. Following receipt of thc dlshonored checks, Hart contacted Plaintifs about the
_ matier.” She understccd that Plamtiff would depcsxt funds into the account to cover the _‘ S
St fsubject checks Instead, Plaintlff‘ scnt her a $900 casluers check, which was only o ‘. -

D suﬁic:cnt to ccvcr two cthcr checks and not the sub]ect chccks

! . ' g

ey
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o , _urm n response Hunter talked mth nggms bcrth personally, as well a3 by telephone, L

'abouthoncnngﬂle checks ; S 2 .

Hart contacted thc Dlstnct Attomey 8 ofﬁce and she SPOke Wﬁh Andrca H““ter’ " |
"' :who was the Vlctm‘l Ass:lstance Coardinatcr with the Dlsmct Attorney S wozt}ﬂess check ‘

In hght of H:ggms 8 unrcsponsweness, H\mter mstructed Hart tu provlde nggms

: 3 "wﬂh a 15-day legal notice, puxsuant to Miss Code Ann § 97al9~57 whxch requires lmn

; - ) 'to pay the full amount of the dlshnnered checks withm 15—days frcm rece:pt of the notme v l ; N .

L ;Consmtent w1th these lnstructmns, Hart sent, by cemﬁed maﬂ to the same address where

) : she sent the merchandise a 15 day legal notwe for ¢ach dlshonored chcck Hart folloWed By

bl up on tha lega! notlces by Spea!ung w:th H1ggms aver the telephons about the matter

] nggms offered to Hart 1o exchange “some memhandlse” for Value Hart d:d not
accept {hxs oﬂ'er since she dld not know ths condztlon of ﬂ'llS merchandise or whether the

v merchandlsa was even the' compeany” s, l ' :

| None of the three checics at issue here were ever honored by Higgms, desplte

.J : attempts to work Wlth Higgms to honor the checks by Hart and I:Iunter pnor to issuing @

o : warrant for hlS arrest for wntmg bad checks A Jﬂry subsequently found Haggms gmlty

te of three counts of writing bad checks He was ngen a three-year sentence for eac:h count

? -:' g to serve cnncurrenﬂy and a $3 000 fme i

i 7 o :,‘Facts estabhshcd by pIeadmgs, adnusswns or st;pulahons

1. I-Izggms resxded at 106 Lmda Dnve in mGshurg, MJSSISSlppL

2 ;-nggms opencd A busmess account bearmg account number 126~707-2 fcr _

T Delta Glass Repall' wﬁh First Natmnal Bank of Vwksburg on September 16, :
-1992 ‘ ' o ' ‘
3 The post office box for Delta Glass Repalr was 1o, 820651 Vlcksburg, _
_' : MJSSISSIPPI 39182 S : ' 3 o o

. ‘ 4._ Pﬁggms purchaSed Iocks ﬁ'ﬁm Southem Lock and Supply, a company based

| : : out of Pinellas Park, Flonda that sells Iocksmzth supplzes at wholesale

[ R Page5of12
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3, ‘The busme:ss account for De!ta G!ass Repair was closed I::y First Natmnal :

‘ 5 Tha merchamhse at issue hcre was sent cash-on-dehvery by Southem Lﬁck
- via Umted Parcel Semce, and dehvered to 106 Lmda Dnvc in Vacksburg, .

( - L)

. MlSSlSSlppl

S . - !_

8, Checks from the busmess account of Delta Crlass chan' bearing chcckA
A numbers 15154, 15155 and 15156 were recewed by Southern Lock &s '

: payment for the merchandlse ati issue. '

T Higgms sxgneci the checks bearmg check numbers 15154 15155 and 15156

;Bank on August 27, 1993

Sy, 5Checks numbered 15134, 15155, and 15156 weie marked “account closed”

. "and dlshonored

;'_10 Southern Lock neVer recelved payment to cover the cost of the merchandxse at

wluch was tendered in exohange for the 3 checks

1 l Aj Jury found ngglns gulity of three corsmts of i 1ssumg and dehvermg the three
dtshonored checks in v:olatzon of sts 'Code Ann § 97—19~55 "Mr, Hzggms :j )
o was conwcted on December 5 1994, He was gwen a three-year sentence for

.. each count to serve concuxrentlsf anda $3,000 fine. ’

12 On December 16, 1994, Mr. nggms was sentenced toa term nf impnsonment

foIlong his s:onvmtlon

=13 M. nggms convmtmn was reversed and rendcred by the Mssnssxpm Court |

of Appeals on March 10 1998 due to msufficlency of ewdencc

‘ 14, T'he Court nf Appeals demed t'ne State 3 Monon for Reheanng, and the

MlSSlSSlppl Supwme Caurt demed the State’ $ Petition for Writ of Certiorari.

15, Thé Court oprpeals Mandatc was lssued on August 13, 1994,

316 The reversal and rendenng of the convm’tmn resulted in the dlsrmssal of the‘

aecusatory msu'ument

17 Mr nggins was released from prison after the 1ssumlce of the Mandate '
o jfiPageﬁoflz '

. .;.'?!'_'I“r: \“I

R.E:000022 -




. months and 2 weeks

. 3. The total amount of, compcnsatlon, if any, due te Mr nggms under MISS
e 'cc;de Ann. § 1 1-44-7(2)(a) ‘

- _18 Followmg the conwctlon at 1ssue, nggms was contmually incarcerated for 44 -

i

Contﬁsted issues of fact are as follows. | .

-1

2 Wheﬂ!el' Higgins recelverd the three 15~day lcgal notmes sent t‘or each of the -
L 'dtshonored checks

"Contested 1ssues of iaw ara as follovsrs

‘;'2§ Whether “mlstake” is a legal defense to the underiymg criminal charge in hght _ "
: : .of Mlss Code Amn. § 97~19—57 (Bad checks, presmnpuon of ﬁ'audulent mtent e
" : notme that check has not been paid notxce retumed undehverable as ewdence 3

o -.1. :,Whethar nggms cait prove bya prepomiemnce of the evxdcnce that (a) he d1d ' ;

not commzt the felomcs for whmh he was convncted or, (b) the acts 01, '

'oxmss:cms for wlnch plamtlﬁ‘ were senieuced did not constlmte afelony.’

1, Whether nggms knew that the Delta G‘rlass Repau: accounthad heen closed at 'A
thmnematﬂwﬂmmshonmd checks were issued, '

~ oft mtent to deﬁ'aud)
: 10, | The follﬂwmg isa llst and bnef descnptlon of all exhxblts (except exhibits to be" '
" "used for impeachment purposes only) to be offered in évidence, Edch exhibit has
_ been marked for 1dent1ﬁcatmn and made avaﬂab!e to all counsel for exammahon
| A Exhblts to be oﬁ'ered by Plamtlfﬁ_)
Pl Fn‘st Natmnal Bank of\’lcksb urg, check No. 15154
P—2 : Fxrst Nﬂtlonal Bank of Vlcksburg, check No 15155
;P-f!% i Flrst Natlonai Bank of*\fmkslmrgz che(;k No. ]5156
P4 M§51ssipp1 Cuurt of Appeals Opmmn dated Maich 10, 1998
| "P-S , Cemﬂed Docket Shcet ﬁrorn MlSSlS&lppl Supreme Court _ _. B L :
P-6 ‘ f

: Ceruﬁad Mandate from Mzssmsmp._ Suprcme Court

Psige 7 oflz

5 X ‘ tn [q:i.[-cl.: E
e

T
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e,
i,

3 objectscns S s : : X - .

;1'3. - Exhibits to be offered by Défendani(s):

D-1

' 1F1rst Natzonal Barﬂc of Vicksburg, check No. 15154 o

D-4

DT

lbe
Lo

St

o D-14

- :. 'D~13

P 52 Flrst Nanonal Bank of‘ Vlcksburg, checkNo 15155
D 5 Fll‘St Natmnal Bank ofmGsburg, check No. 15 156 I ;.
1 Recelpt of Certified Mail, dated 9/23i 1003 - .
Objection: imrelevant, no foundatlon . L : C
|50+ | 15-Day Legal Notice Lettér, dated 9/22/1993 re; check 1o. 25154 T
D5 ‘Objection: irrelevant, no foundation : , ° - : :
Lo 15-Ddy Legal Notice Letter dated 9/22/1993 re: check no. 15155 E
D6 . Objection: itrelevant, no foundation : i . ‘ :
1 15-Day Legal Notice Letter, dated 9/22/1993 xe: check no. 15156
: { Objection: irrelevant, 1io foundation )
-} .7} Corporate Resolution for Opéning or " Continning a Bank Accmmt and
18 | Asithorizing Withdrawals Therefrom, dated 9/10/1992." - »
‘ ‘| Letter from J. Hiirt to P. Higgins, dated 11/12/1993 -
.| Objéction: irrelevant, na foundation; prejudicial |
Watver of Rights Fonn, dated 6/28/1994 . . .
Objecfion: irrelevant, no foundation, cutmylative i
Fingerptint Form, dated 6/28/1994 - = @ - = :
_ Objection: irrelevant, no foundatimhprejudimal cumulatlve
b, | Lettet froni P, Higgins to A. Hunter, dated 7/30/1997 - :
. :D-12 Objectmn irrelévant, no foundation, barred by MRE 404(!)), i) probatwe value
‘ '| t6 any claim or defense in this civil case ' -
'| Mississippi Vehicle Retail Installment Contract, dated il 1992 S
Objection: irrelevant, no foundation, cumulative - : B
.Statemant ﬁ'omP nggms, dated 12f8f1994 S o
, Dep051t Guaranty National ‘Bank, check no. 1043 o
D-iS | Objection: irrelévant, no foundation, prejudicial, banred by MR.E 404(b) .
‘ | Deposit Guaranty National Bank, check no. 1044 - '
D'.16' ;| Objection: irrelevant, no'foundation, prejudiclal, barxed by MRE 404(b)
k.. | Deposit Guaranty National Bank, check no. 1053, :
D17 | Objection: ifrelevant, no foundation, prejudicial, barred byMRE404(b) I
fD g "1 Deposit Guaranty National Bank, check no. 1056 s

Objcctmn m‘elevaut, o fuundauon, pregudmml barred by MRE 404{b) _

Pa,ge 8 ofl2

_ :_ The authentlcxty and admismblhty in evxdence of the preceding exhibits are snpulaled_ If '
: the authentxclty and/or admlsswns of any of the precedmg exhlbxts are objected 1o, the. ' _
- exhlbxt rnust be ldent:ﬂed below along wzth a statemsnt of speclﬁc grounds for said L

S
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o |pas.

Umted Paxcel Service signature form

Do

Objection: irrelevant, no foundation, cumulative ‘
Certified Copy of Sentencing Report re: theft by deception convxctlon
; Objectmn n:televant -no foundation, prejudicial, batred by MRE 404(]3),
' probative value t6 any ¢laim or defense in this civil case
- JiCertified Copy of Guilty Plea Colloguy re: theft by deception conviction - .
D-21 FObjection: " irrelevant, no foundation, prejudicial, barred by MRE 404(]3),
" |'probative value to any ¢lain, or defense in this civil case - ;
I’) 22 " |'Cextified Copy of Judgment for Declaration of Invalidity of Marriage

Obj ectlon irrelevant, no foundatlon, prejudlcxai no probatlve va]ue to any claim | -
or defense in ﬂns clvﬂ base ey . '

oy

The authentmlty and adxmsmbxhty in evzdence of the precedmg exhibits are ‘,_
stlpulated If the authenttcxty and/or adlmsswns of any of the preceding exhibits -
are objected to, the exhnb;t must be 1dent1ﬁed below along \mth a statement of

o speclﬁc grounds for sald obj éctmns

e

_ Any charts graphs, dlagrams mudels or sumlar ohjects mtended o be used ln
'opanmg statements or closmg arguments but whmh will not be offered in

evidence ate 11sted below |

. Plamtiﬁt"s Demanstraﬂve Exhxbzts

The lentiﬂ' may use any atﬂargement of any e}dnbits, charts, d:agrams ora

g timelme chronology of events Any such objects Wlll be produced in advance of .

- ::trial.

' Defendant § Demonqtratwe bxhibxts .
. The State may use any eulargement of any exhibits, charts diagfams or a t:meime
: chronology of events. Any such obJ ects will bo produced in advance oftnal

Any ob]ecnons théreto aré as foilows

.lf any objecis are to be used by any party, such objects st be submitted to

opposing counsel at Jeast three (3) days before tnaL If there is any objection to

. thé use of said object the objecstlon must be submltted to the Court at least one (1}
' day pnor t0 tnal A . :

Page 9 of 12
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Wlll testlfy by Deposumn

‘l

[

o

State whether the entlre deposmon or only desngnated pomons wﬂl be’ used

; James E. Sturgts, .T f, - Entlre Trlal Tlanscnpt

' 1‘,2. - The following is d hst af witnesses I’laintiﬂ‘ anhmpates calling at trial .
- '(cxcept witnesses to be used solely for rebuttal or 1mpﬁachment) The -
. Histing of a WILL CALL witness’ is a represenitation upon which opposing .
. counsel may relythatthe witness will be present at trial absent reasonable‘ o
L wnttennotwetoﬂxecomrazy to counsel o L
Name - Wﬁi May By ; " | Fact, Address,. Telephone| ' . :
Call - Call Deposition Liability, |Number .. ' - |’
o S ‘UBxpert, ) L
‘e L G Damages : e
Patrick Higgins .~ - | /X "], Fact, lent[ff herein- may
I : : Lisbility, |only be contacted
Lo Damages . | throngh counsel. :
-James E. Sturgis; Jr. X Fact 1501 Matcus St..
: PR : e - | Vicksburg, MS
'] 601.638.5122

) Counsel shall confer at least ten (10) days before trial to resolve all controversies
- regarding all depositions, v1de0taped or othérwise. All disputes not resolved shall = .
be submxtted to the trial judge prior to the Pre-Trial Cionferenca Any objectmus i
‘not subtmtted withm ﬂmt tlme are wmved S v

'Ihe followmg isa hst of W'ltnesses Defendant anticipates ca[lmg at trial (except L

'L witnesses to be used solely for rebuttal or impeachinent). The listing of 2 WILL ©

"' CALL witness is a represenfation upon which opposing ‘counsel may rely that the - -

- witness wdl be present at trlal absent reasonable wiitfen” notme to the contrm:y to .

counsel

. [Name ™ ! “fwill i | May | By: : Fact, | Address, . 'Telephone

Gl Call © | Call | Deposition/ | Liability, :: Number ' :

; R Trial " | Bxpert, s

N R ’ Transceipt | Damages

. [ToanHat™ - N e v+ ¢ | Faet 2’700 Cove Cay Dr

1‘:'-"'5 "‘,_'f"Y' L R : v C AptzG

Sl I . | Clearwater, FL 33750

b : v ; | 727.519.7207, -

LynoHiggms . ] 17, Fact 371 WilmingtonDr.
S f i - Bartlett, IL 60103 '

. Page 10 612
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6303574847

Andzea (Hunter)
: Kitcilens

-| Fact

1107 Choctaw Trail
Vicksburg, MS. o
601,639,0909

' Homer “Wayne” Levus

1026 Hwy 61 N
601.634.0812

Vicksburg, MS 39180 |

. [ Kevin Massey ; -+ :

y .-

[ Onited Parcel Sei‘vice'
| (UPS) Vo

15086 8. Premdent Slreet
Jaickson, M!SSESSlppl

39201 :

601.968.3654 °

| Sheriff Martin Pace _

oV . - |Fast

1000 Grove St.;

' | Vicksburg, Ms -

601.636.1761

[ Tames E: Stirgus, J¥.

Fapt

1501 Marcus St

" Vicksburg, MS -

:1
'J

601.638.5122

h Wﬂl tesufy by Beposmonfrnal Transcnpt :

! entu-ety of. the testzmony Fuxther the testlmony is laden with hearsay, '

nggms slgnatute 1t ns cumulatwe ,

Joan Hnrt entlre tnal transcript

Plamtlﬁ‘ renews all objact:ons made at trial based upon lack of personal

- lmowledge, relevancy, prejudice, and i:tnproper MRE 404 ev1€lence

'Lynn nggms enm-a trml deposmon tmnscnpt ‘

-The Plamtlff has prevmusly ob_]ected to the very takmg cf the dﬁposﬂmn of |

_h15 ex-w1fe on staiutow and MRE gmunds of - spousazl privilege and - -

o :mcompetency Thase objectxons Were renewed af the begmnmg of the |
» 'deposmon Fuxther, the Piamtlff has ﬁlad i Motion in leme {0 exclude the

'1 . prejudmxal comments m‘elevant matenai and a lack of personal knowledge
N To the extent the testunony is sought to be mtroduced sunply to venfy M. :

[

i

:State whether the entire deposition or only desugnated portmns will be used
Counsel shall confer at least ten (10) days before trlal to rasolve all controverSIes N

1
e

Page 11 of12
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) } Arega:dmg all deposmens vxdeotaped or othemse All disputes n@t resoived shall - .
g r ‘be submitted to the'frial judge pricr to the Pre—Trlal Conference Any eb;echous‘ : R
‘ not submltted w1th1n ﬂ1att1me are waaved . R )
' 4. :Dlsmvery hag been comple.ted exceptasto the fo]lowmg N/A !
. 15. Tlns Pre-Tnal Order Wﬂl conirol the colrse of the frial unlass this order be
0 hereafter modified by mtien consent of the parties and the Court or by the Couri -
R for good cause shown to prevent mmufest mmshce
16, _All Jury Jnstructions shall be sewed and filed not less than three o (3) days before.
b 'tnal N!A L s . ;
| 17.- All motmns in lumne must be ﬁled and noticed to be heard at the Pre-TnaI; : _ '
SRR Conferende scheduled for Decembcr 12, 2013 at 10 a.m., at the Warren County
S ,_CourthouSe _'_. S . . -
S ?ENTERED this the !gq; day ofDec@mbgr, 2013.
;f‘ . . . - -

:Pag{:iZof‘ljz_ . L SR
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IN THE CIRCUIT COURT OF THE NINTH JUDICIAL DISTRICT :
WARREN COUNTY, MISSISSIPEY ’%

PATRICK HIGGINS (g
V. o | CIVILNO.  12,0030CI

STATE OF MISSISSIPPI o : DEFENDANT

OPININON AND ORDER

PROCEDURAL HISTORY

The instant case is before this Court on Plaintiff Patrick Higgins's claim for compensation
under Miss. Code Ann, §11-44-1, ef seq., for allegedly being wrongﬂly convicted and
imprisoned by the Defendant, Stte of Mississippi. Higgins denics committng the felonics of
1Iw1"iﬁng bad checks that the State charéed hun with and convicted him of in the underlying
criminal case. Mississippi Code Annotated § 11-47-7 (Supp. 2013) requires Higgins to prove by -
a preponderance of the evidence that he did not commit the felonies for which the State
imprisoned him. _ |

Following the December 5th, l99l4 trial, a jury found Higgins guilty on three counts of .
writing bad checks. Subsequeﬁﬂy,.onqueember 16, 1994, be was s«antenced io three oonsecut_ive

" years on each count and fined $3,000.00, On March 10, 1998, the Mississippi Court of Appeal’s
reversed and rendered his conviction due to insufficiency of evidence. The Court of Appi;.als .
| denied the State’s Motion fo,r- Rehearing, and the Mississippi Supreme Court denied the State’s
 Petition for Writ of Certiorari, The Court of Appeals issued its mandatc on August 13, 1998, n -
1ts decision reversing Higg,ms’ conviction, the Court of Appeals held that "the State failed in its

R.E.000029
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| bﬁrd'en of proof o prove beyond a reasonable doubt that Patick Higgins was in fuc the person
who sngned [and delivered] the chec |

To date, neither a judge nor jury has ever found Higgins "not gu:lly" of the crime. The
mandate only found that there was insufficient evidence for a jury to find him guilty and
provided that the State release hirn. Simply, Stated, Higgins has never been adjudicated ‘not

|

gy

STATEMENT OF FACTS
' The following facts were ¢stablished via pleadings, admissions, the Pre-'l“_rial Order and”
Eat trial, ‘
1. Higgins was president of Deita Glass Repair, Inc., a locksmith and glass repair
business. He handled 95% of the business activities; “The] was e boss” and “the
buck stop{ped] with [hina}.”
2. On or about September 16, 1992, Patrick Higpins opened a business account for
Delts Glass Repair with First National Bank of Vicksburg bearing acoount number
" 126-707-2. '
3. Higgins resided at 106 Linda Drive in Vicksburg, Mississippi. | '
4." The post office box for Delta Glass Repair was Post Office Box 820651, Vicksburg, '
Mississippi 39182, ' .
5. In August of _1?93, Higgins placed a telephone arder for locksmith supplies with
' Southern Léckl and Supply (“Southern Loc'kl“'), a locksf'mit'h supplies \v;rhblesgle
: compa.ny based out of Pinellas Park, Florida, Joan Hart, Southem Lock's credit
m:, assisted Higgins With his telephosie order. |

.;9/7"
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6. Inresponse to Higgins's telephone order, Hart sent the memhandise by United
Parcel Service (ﬁPS), cash-on-delivery, to 106 Linda Drive in Vicksburg,
Mississippi whete nggms resided. UPS made three separate deliveries to
Higgins's house, In turn, Higgins, signed and tgnde:ed to the IIPS driver three
cheoks totaling $3.074.06. |

7. Checks from ﬂle business apqouni of Delta Glass Repair bearing check numbers
15154, 15155 and 15156 were received by Southern Lock as pa;vment for the

‘ merchandise at issue. . -

8. When Higgins signed the subject checks he claims he had no knowledge whether
his business checking account had sufficient finds to cover the amount of the

 checks because Hie was “too busy to balance the check book.

9. The three checks at issue in this case were written on August 20, 26, and 27 of .
1993, |

10, The first check was written for the sum of $434.01; the second for $1,326,21; and
the third for $1,313.84. The total of the three checks is $3.074.06,

11. The business account for Delta Glass Repair was closed by First National Bank on

- August 27,1993, . |

12, Higgins testified that Delta Glass Repair received payments totaling apptoximately

" $10,000.00 the week of August 16, 1993, and another 316,900.00 the- week of
Avgust 23, 1993. However, he bad no knowledge of whether the payments were
deposited into tho bank accout, or what _hap.péned to the funds.

13. UPS sent the subject checks to Hart at Southem'z.o;:k. On August 27, 1993; the

checks were dishonored and marked “account eloééd.”
0%
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. 14, H:ggms learned that the aocount was closed at the eatliest on August 29, 1993, and,
in response, he took no meesnres to honot the checks
' 15 Accordmg to James Stirgus, Jr., security officer at First' National Bank of
Vtcksburg, the bank closed the business account for Delta Glass Repair because lt.
‘was in overdraft by $1,564.58,
* 16. Southern Lock never received payment to cover the cost of the; merchandise whxch
: was tendered in exchange for the 3 checks. |
. 17.In September 1993, follow:ing r:eceipt of the dishonored checi:s, Hart telephoned
Higgins regarding the dishonored checks. Hart also telephoned the District
‘Atwmey's worthless checi; unit and spoke with victim assistance coordinator,
Andrea Hunter.'
18:In light of Higgins's unresponsiveness, Hunter instructed Hart t provide Higgins
k with a 15-day legal notice, #ursuant to Miss. Cods Ann. § 97-19-57, which required .
him to pay the full amount ﬁf the dishonored checks within 15-days from receipt of
the notice.
19, On September 22, 193, consistent with Hunter's instructions, Hart sent via
certified mail in on envelops & 15-day legal notice for each dishonored check to
- Delta Glass Repair's post office box. Hairt sent copies of the legal notites to
Hunter.
20, Hunter receivéd her copies of the notices; hbwever,AHiggins does not teniember
whether or not he received the notices. He admzts the phys:cal and post oﬁice box

nddwsses on the notlces were correet. Moneover the certlﬁed mall receipt (a/l:la _

IAndma Hunter has since re-mamed and iz now kniown as Andrea Kitchens. Howaver, to avoid conﬁxsmn,' .
andwnsmtentvﬂmthe refarenm inihe namﬁ*iptofdxetmdeﬂﬁng criminaltria! ‘Hmar"willbeusedhere

4 SRR
A
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the “green card™), dated September 23, 1993 had the correct post office box address
for Deita Glass Repan- and the green card was signed?

. 21 Higgins only gave keys to his post office box to people he trusted; themfore, he had

no reason to betieve that 'snmeone would sign to receive the envelope and not givé it

1o him,

22. Hatt followed up on the notices by speaking with Higgins aver the telephone about

the matter. Plaintiffsent hier a $900 cashier's check, which was only sufficient to

cover.two other previously dishonored checks, and not the subject checks. Afier

* applying the $900 to the other checks, $16.82 remained. '
23. By letter, dated November 12, 1993, Hart refunded the $16.82 to Higgins, rather

. than apply it as partial payment on the subject checks. Hart understood that if the

. company accepted parhal pay_ment,‘ tht;: District Attorney's office could not
- ﬁmsecute the‘ matter. f.ﬂLt no time did Hunter ever inform Hart that Southern Lock
 could not accept partial payment from Higgins. |
24. Higgins offered to Hart to excha;:ge sorne, but not all, of the merchandise for value.
Hart did not accept iﬁis offer because she did not know the condition of this
merchandise or whether the me;rchandise was the same as what was sent to Delta
- alass Repair, _ ‘ |
25, In February 1994, Hum:et initiated talks with Higgins both personally; as well as by
telephouéf about honoring 'the checks. None of the three checks at j_ss'ue here were
ever hono;:e;d by Higgins, ;iespite seVeral_: attentpts by Hart and Hunter to work with

 Higgins to honor the cheoks. Consequently, in Apdl 27, 1994, eight months afier

4 i5 unknovn who signed the green oird besauze the signaturs Is mtely & serawl and illegible,

5,
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. -Higgins gained knowledge that the checks were dishomnored; Hunter issued a
- warrant for Higgins's arrest, |
26. A jury found Higgins guilty of three counts of issuing and delivering the three
drshonored checks in violation of Miss. Code Ann, § 97-19-55, Mr. Higgins was
convicted on December 5, 1994 ‘
27, On December 16, 1994, M. Higgins was given & three (3) yeall sentence fo;- each
P - count to serve concurrently.
28. Mr. Higgins' conviction was reversed and rendered by the Mississippi Courtof
Appeals on March 10, 1998, due to insufficiency of evidence. ' .
29. The Couﬁ of Appeals® Mandate was issued‘ on August 13, 19982
30, Mr. Higgins was released from pnson after the issunce of the Mandate.
3 l.'Following the conviction at issue, Higgins was continually incarcerated
. for 44 months and 2 weeks.
32, Under the terms of the Wrongfil Compensation Statute, Miss, Code Ann. §11.44-
| 1(2)(a), if Patrick Higg_ins w’erc able to prove that he did not commit the felonies he -
‘would be entitled to $185,256.41 in compensation for his wrongfal conviction.
CONCLUSIONS OF LAW |
This Court has previously rejected Higgins's argument that the reversal and
- rendermg of hiz conviction is a finding of innocence. Thus, this case hmges on Higgins’s sule, ‘
lf servmg, testlmony that he did not commlt the cnma However, Hzggms canuot withstand
attacks on his character for muhﬁﬂness ‘

*The PTO originally stated that this was in 1994, but at teia! the parties agreed that it was annmlly 1998, and the

- cortified mandaté showed the dale was 1998,

6‘
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In 2011, Higgins pled guilty to “Theft by Deception® related to him ﬁ-audu!e.ﬁtly
d:gtaining approximately $19,000.00 disahiﬁty, workers' coﬁapensation and unemployment
:be:neﬁts 4 In thé instant matter, he stands to ga.in six figures, |

Moreover, dunng the criminal &:al Higgms pomtad the finger at lns wife, knovnng ‘the

State could not call her to testify, claiming she signed the checks in order to procure a divorce.

In its decision reversing the conviction of Higgins, the Court of Appeals expm;ed

" concern about none of the prosecution witnesses being able to say they saw Higgins sign the

checks in question. In addition, the appeals court noted that in order to invoke the prima ﬁzcié

evidence of the identity of the person issuing the check pursuant to Mississippi Code § 97-19-

- 62 (Rev. 1994}, the person'receiving the check must request the presenter’s name, address,
home phone nunber, ete.

: In this eivil trial for damagés, however, the question of the :rlenuty of the person who

mgned and defivered the checks i s no longer an issue. In an abcut-face at ﬁhs civil tial, Htggms .

ad;mtted ke signed the checks, but claimed he did not know he hed insufficient funds because he
was 00 busy to balance the check boék In short, Higgins's testimony, standing alone, and

without Eorrpborating testimony, iz silhply not credible.

Higgins's claim is under the Mississippi Compensation Wmngﬁll Conviction and

Imprisonment Statute, Miss. Code Ann. § 11-43-1, ef, seq. The Legislative findings and intent of
the statate are as follows:

The Leglslature finds that, inmacent persons who have baen wrongly convicted of
felony ctimes and subsequently imptisoned have bheen uniquely victimized, have
distinet problenis reentering society, and should be compensated. In light of the - -
parhcular and substantial korror of being imprisoned for g crime one did not
comniit, the Lepislature mtcncls by enactment of the pr(msmns of this chaptar that

“This evidence was adnited af trial pursuan to Miss. R. Evid. 609(e)2) as such a conviction is pewllm'ly
probaﬁve of credibility, .

H;L |
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innocent people who are wrongﬁxlly convicted be able to receive monetary
compensation, . -

Id at§ 11—44~1 {emphasis added). Specifically, at issue here is Section 11-44-7([)), which states
lthat a clannant must prove by a prepoﬁderat:\ce of the: evidence that “[h]e;did not commit tl_le N
;fe‘luny or felonies for which he was sentenced and which are the grounds for the cotmplaint, . , " | A |
" The Missisippi Supreme Court has defined preponderance of the evidence as *evidence
more convincing to the [trier of fact] as wortlh of belief than that in opposiﬁon thereto, or such
‘evidence as, when _weighed with tha;t epposed fo it, has moré convincing force.” Gregory v.
Williams, 35 So. 2d 451, 453 (Miss. 1948). 'This burden simply requires the greater or mofei
convincing evidence. See Rucker v. Hophins, 499 So. 2d 766, 769 (Miss. 1986) (quoting
;ﬁ;f:Cair; v. Wade, 180 So. 748, 749 (1938)) (Noting that the plaintiff must prove his case by a
ipéeﬁonderance of the evidence with “fair or reasonable certainty or definiteness;” “[i]t is not
‘enough that this shall be left to conjecture or to inferences so loose as that jt cannot be
. ‘dependably told whers conjecture ceases and cogent inferences begin™), |
| - Evén wi& # lower burden of proof than in a criminal trial, proving one's innocence by a
preponderance of the evidence is far more challenging than establishing reasonable doubt as to
fox;e's guilt, Here, Higgins must prove lus innocence. This is in stark contrast to the ﬂadiﬁ?nal
fpnnclple of criminal law that a petson s inocent until proven guilty.

In suppnrt of his innocence, nggms oﬁ'ers the Court nothing more than his testimony,
:vmhout any cormbomtlng evidence. The trier of fact detemnes the crediblhty -of 5 witness, and

‘ the wa:gbt of his testlmony based on ﬂw followmg gmdmg prmciples.
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- It is the function of the [factfinder] to pass upon the credibility of the

' © - evidence. . I_'I]he strength or weakmess of testimony is not measured by

o the number of witnesses, [T]he [factfinder] may accept the testimony of
some witnesses and reject that of others, and may accept in part and reject
in part the testimony of any witnesses, or may believe part of the evidence
on behalf of the state and part of that for the accused, and the credibility of
such witnesses is not for the reviewing court, but only for the [factfinder}.

Bama v. State, 162 So. 2 510, 512 (Miss. 1964). When the trial judge sits as the fact finder, he
has the sole authonty for determining the cred:b:hty of witnesses, Bell v. Parker 563 So. Zd
594 597 (Miss, 1990) In evaluatmg a thness credibility:

You should carefully scrutimze the testimony given, the circumstances
under which each witness has testified, and every matter in evidence
- which tends to show whether a witness is worthy of belief. Consider each
witness' intelligence, state of mind, demeanor and manner while on the
stand, Consider the witness' ability to observe the matters as to which he
or she has testified, and whether he or she impresses you as having an
accurate recollection of these matters. Consider the extent to which it is
C . contradicted by other evidence in the case. [Inconsistencies or
o ~ discrepancies in the testimony of a witness, or between the testimony of
different witnesses, may or may not ecsuse the jury to discredit such
festimony. Two or more persons witnessing an incident or & fransaction
ray see or hear it differently; and inpocent misrecollection, like failure of
recollection, is not an uncommon experience. In weighing the effect of a
discrepancy, always copsider whether it pertains {0 a matter of importance
or an unimportant detail, and whether the disctepancy results from
innacent error or intentional falsehood. After making your own judgment,
you will give the testimony of each witness such cradibility, if any, as you

. may think it deserves

See Mlss Model Juty Instmcuons le §§ 1:35; 1:36; and, 1:37. Speciﬁcally, this Court
mstructs as follows:

As sole judges of the facts in this case, your exclusive provmue is to
determine what weigh and what credlbﬂuy will be assigned the testimony
supporting evidence of each witness in this case. You are requ.lred to use
your good common sense and sound honest judgment in considering and
we:ghmg the testimony of each witness who has testified in this case.

The evidence which you are to consider consists of the testimony and .
. statements of the witnesses and the exhibits offered and received. Youare™ ' -

' gldo permitted to draw such reasonsble inferences from the evidence as
seem justified in light of your experience,

g
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With these considerations in mind, this Court must weigh the testimony of Higgins, who
has snx figures to gain from denying that he wrote bad cheokg against the testimony of Hart,
Hunter and Stirgus ~ all of whom have ﬁqtbigg to gain from tesuf)ung at the civil trial 20 years
a{er the underlying criminal charge. .

' ﬁiggins claims that he did not have “fraudulent intent” as requm:d under Miss. chxilei
: Ann. § 97-19-55 because he did not know the business account had insufficient funds when he
tendered the subject checks to Southern Lock Howevar, the testimony at trial does not support
his claim. Higgins testified that he did not know whether or not there were insufﬂcient funds in
the account at the time he wrote more than $3,000.00 in checks to Southem Lock because he was
"too busy“ to balance the check book.
: o H:ggms testified that Delta Glass Repau' received $20,000.00 in payments dusing the two
weeks prior t0 lmn signing. the subjeot checks Yet, even accepting this unconobOmted
‘ twumony as true, there is no evidence that any of these payments were ever deposited into the
business checkmg account and, if so, why the account was overdrawn by $1,564.58 just six days
m receiving the $20,000.00 in payments. In fact, Higgins tr;sliﬁed that he could not remember
_ what he did with the $20,000.00.

Even if Higgins did not have the requisite fmudnlent intent at the time he signed the

, sub,,ect checks ‘he must overcome the presumphon under Miss. Ccde Ann, § 97-19-57(1). This

: _ he cantiot do In 1993 Secuon 97-1 9-57(1) reiad, as follows:

SAt the time of Higgins's conviction, Swtion 91-19 -85 read as follows:

{1} It shall be:mlawﬁsl for any person w:l.’n ﬁaudu!mt intent tomnke, draw, issus, utter or deliver any -
check,draﬁorordertoob;ain money deawn on any bank, corporafien, firm or person for the purpose of
obiaining money, services or any article of value, or for the purpose of satisfying a preexisting debt.or
making u payment or paymemsonapastduewcoum or accounts, knowing at the time of making, drawing,
issuing, uttering or delivering said check, dmf} or ordes that the meker or drawer has not sufficient funds in
ot on deposit with such bank, corporstion, ﬁnnorpersanforthepaymmofsuchchedc,dmﬁarmdain
full, and all othat checks, draﬂxorordmuponsuchﬁmdsthenommding. ’

10 e L
') he
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(1) As against the maker or drawer thereof, the making, drawing, issuing, uttering
or delivering of a check, draft or order, payment of which is refused by the
drawes, shail be prima facie evidence and te a_presumption of intent to
defraud and of knowledge of insufficient finds in, or on deposit with, such bank,
corporation, firm or person, provided such maker or drawer shalt not have paid
the holder thereof the amount due thereon, together with a service charge notto
exceed Thirty Dollars ($30.00), within fifteen (15) days after receiving notice that
" such check, draft or order has not been paid by the drawee. (Emphasisadded).

certiﬁed maxi ina smgle envelope to Phggms, with a copy to Hunter; the enveiope was sent to-l

the correct post ofﬁce box; the preen card for the envelope containing the notices was signed,'

and, only trusted fraends and his wife had access to the business's post oﬂice box, -~ Hunter
‘re'ceiveél her copies of the notices. nggins did not recell whether or not he received his copies.
He testified that he had no reason to believe that he would not have teceived the énvciope
:contajning the notices from aﬁy of his trusted friends and wife had they refrieved it from the post
lofﬁée box. After drawing all reasonable’inferences, and ‘weighing the credibility of the
’thnesses, the Court finds that Higgins received the 15-day notices and did not timely act on
-1hem Accordmgly, Higgins's failure to pay the diskonored checks aﬁer teceipt of notices is
prima Jacie evidence of intent to defraud, thereby creating a presuraption of intent to defraud that
' Higgins failed o overcome. |
Higgms s relience on Durham v. Stafe, 74 So. 3d 908 (Miss. Ct. App 2011) is unavailing.
Smpiy stated, Durbam is irrelevant and mapphcable here. The Durham case addresses a lnwet
~ court’s failure to properly instruct the jury on the presumption under Sectmn 97-19-57(1).

Because the Court is the fact finder, and not & Juxy unfamlhar with the. legal tenn *prima facie”,

P

The awdence establishes that thires 15-day nofices, one for each -:heck were sent by _

. there can be no confusmn as to the mterplay between Sections 97-19-55 and 97-19-57(1). In D

; addmon, even without the pmsumptmn of the statute, this Coutt is of the opinion thiat Higgins

' intended to deﬁ'aud Southern Lock not only when he failed to cpmp_ly with the 15-day nthces,

1
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but also when he failed to pay for the goods afler he was aware that the checks were dishonored
and aﬁer ke knew checks he’d previous]y issued had been dishonored, and because he hes no
1dea what happened to the $20,000.00 | in fees his busmess had received the two (2) wecks prior
thereto ' '
|  CONCLUSION

Based on the above findings of fact and conclasions of law, Higgins has not been ahle o
meet the burden of proof that Miss. Code Ann. §11-44-7 requires of him 1o establish by a.
pmpondemhce of the evidence that he did not commit the felony for which he was charged and
' mcm'cerated and, therefoze, judgment must be entered in favor of the Defendant.

SO ORDERED this the ‘2,‘_1_ day ofJanuary 2014,

B I.:Z !
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T DATE 9/22/93

O opron GrASS REPATR TNC-
106 LINDA TR.
VICASBURG, MS 39180

15 DAY LEGAL NOTICE LETTER

This Statutory Notice is provided pursuant to Section 97-
. 19787, Mississippl Code of 1872.

e i ——

You are hereby notified that a check,; draft or order numbered
15154 apparently issned by you on BUGDST 20,93 (date),

drawn upon ?IRST NATIONAL BANK OF VICKSBURG (name of bank),

and payable o SOUTHERN TOCK 6 SUPPLY co;fmzm

{Payee) has been dishonored.

Pursuant to Mississippi law,-you have fifteen (15) days from
receipt of this notice to tender payment of the full amount of such
check, draft or orderi plus a service charge of Thirty Dollars

($30.00), the total amount dus beiny % 464.01

Unless this amount is paid in full within the time specified
akave, the holder may assume that you delivered the instrument x;rith
intent to defraud and may turr; over the dishonored instrument and
all other available information “relating to this incident to the
proper authoritiesg for criminal prosecution. ‘

MERCHANT : _SOUTHERN LOCK & SUPPLY CO.

ADDRESSG:_P.0.BOX 1980,

PINELL ARR, FL.. 34664-1980

BY:

TELEPHONE: {813} 541-5536
FENDANT'S'

VLo d 120712

© Y CAWPSINWIBADCEECKLET
+°  Febyoary 11, 1993

.J-

STATE

R.E.000044
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mo: DATE_9/22/93
DELTA GLASS REPAIR INC.

..108 LINDA DR.

15 DAY LEGAL NOTICE LETTER

Thig Statutory Notice is provided pursuant to Section 97-
_... 18757, Mississippi Code of 1972.

You are hereby notified that a check, draft or ordexr numbereasd

15155 a;éparently issued by yvou on AUGUST 26, 93 (date),

drawn upon REIRST NATTONAL BANK OF VICFSBURG {name of bank},

/
and payable to_SOUTHERN LOCK & SUPPLY COMPANY

{Pdyee) has been dishonored.

Pursuant to Mississippi law,:you have fifteen (15) days.from

receipt of this notice to tender payment of the full amount of =such
l .

check, draft or order, plus a service charge of Thirty Dollars

($30.00), the total amount due being $1356.21

Unlegs this amount is paid in full withlin the time specified
aba'v-'e, {“;he holder may assume that vou delivered the instrument with
intent to defraud and may turn over the dishonored instrument and
all other available information relating to this incident o the
prope::” authorities for criminal prose-cution. —

MERCHANT : SOUTHEREN _TOCK & SUPPLY COMP

ADDRESS: _£.0.BOX 13880

PINELLAS PK.,FL,. 34664-198(

TELEPHONE: (813) 541 - 5536

BY: .
c:xwmnwmz@cimcmwr "““b-EﬂEENBANT’S
Februsry 18, 1593 ) ‘ EXHI ’
STATE Q20020 0] 2lid 6

R.E.000045
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oz DATE
T DELTA GLASS REPATIR INC. 9/22/93

106 LINDA DR.
VICESBURG, Ms. 39180

L aa— ..P..-. O..; BOX. 8 20 65_ l. P e T LIRS R O S e R R ;.. ——

15 DAY LEGAL NOTICE LETTER

This Statutory Notice is provmded.pursuant to Sectlon 97—
_19-57, M1551851ppl Code of 1972.

You are hereby notified that a check, draft or ordex numbered

15156 apparently issued by you on 8/27/93 (date),

drawn upon FIRST NATIONAL BANK OF VICKSBURG (name of bank),

and payable to_SOUTHERN LOCK & SUPPLY CO.

(Payee) hasg heen dishonored.

Pursuant to Mississippl law,  you have fifteen (15) days from
receipt of this notlce to tender payment of the full amount of such

check, draft or order, plus a service charge of Thirty Dollars

($30.00), the total amount due being $1343.84 )

Unless this amount is paild in full within the time specified
above, the holder may assune that:you delivéred,the iﬁstrument with
intent to defraud and may turn over the dishoncred_instfument and
all other availaﬁle information relating to this incident to the

proper. authorities- for criminal prosecution.

MERCHANT : SOUUTEERN_T.OCK & SUPPLY (0.

ADDRES5:_P.Q.BOX_ 1980

. 71,.34664-1980

TELEPHONE: B13-541~-5536

CAWPS\WINBADUHECE.LET
* February 11, 1993

STATE

R.E.000046
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COMMONWEALTH OF EFNNSYLVANIA - ¢ IN'THE COUR}{;DF COMMON PLEAS

CHESTER COUNTY, PENNSYLVANIA
V3.

CRIMINAL ACTION ‘
el -Hiob-1o0s
cR-i5HE-Qol|

Jatkpick . H%,’pé . om

GUILTY PLEA COLLOOQUY

The defendant agrees to enter a piea of guilty to the following crimes:
CRIME: Th@% D QCL;,O . ' |
o628 0 Count# i swue_ 18 £0 C:S;Q‘ 39 519\@11

Maximom Sentence: £ \fIZ& ' Grading._ F 3 Maximum Rine: i 5 o0
Elemonts: E{&Zylfff_t_/fz ;Qg;{/dq Oble s Op- W%MT@ s !*e:? G‘%

ﬁ_@g{éﬁ% ég %@O bttt Sl
Lk ted -C?-—— 6?'/5'5 f’%ngf"é"%. ch) s 1o gga }
V“Mgf,e. m_ﬁ,law %cwz, £ sfe ,M@,

Daﬁmttons of Terms

v Jhel# bur Deaeé??%u?n

Tnfo, # IS}—lﬂ" VI Count # [ . Starter I8 Yo CSH SqQQ\@)C!)
Maximum Senience: q y RS, - Grading: 39 | F o) Maximum Fine:__| b'C)OO

Elements; GoLgii i ( ~ eids
by a&wnﬁonJL;y&acﬁama/j Mczﬁm’ ' .
[ 1ession gs fo Lz MW@@ /3 é%é&c
alale ﬁﬁ pdnel
Definitions ofv"}e;ms: '

ZZ/%\

eiendant

DEFENDAT’S |

Order-10 Revised 12/10

R.E.000047




ADDITIONAL CRIMES TO Wi ~H THE DEFENDANT AGREES TO PLEAD (11ILTY:
{

CRIME:
Info. # , Count # Statute:
Maximim Sentence: . Grading;. Maximum Fine:
Elements;

Definitions of Terms:

" CRIME;

Info.# Count # S’gatute:

Maximurn Sentence: _ Grading; Maximum Fine:

Elements:

Definitions of Terms:

In support of this plea, the defendary admits that the following facts did ocom: :
Befiotoy) Hler S Sune &, QOOF te f?of# [, 00T, A wos Qaﬂﬂ/agg{ﬁ;

Bunsgen ing cud betuseosn Sice Adates of Sone dooa awud Mayd
thduiwﬂfff 22es fed 15q64. 5o Yt le car wol Cech e Jo
roel e o ol bl W Fm“x ;/D-,-OW o 5/2@0?? A ctedcvod

W/LW/aV}WJ—mM%f) J{)ua/@’ a o t‘»ﬂ&f’ g "Umﬁ La’if«'—efﬂ
bs. Trow bfsftcod fo (0/6/200% A poormcods (e dlt e ot & Lo

ALL COUNTS NOT DISPOSED OF ABOVE (NOR DISPOSED OF PURSUANT TO PLEA
BARGAIN, IF ANY, ATTACERD HERETO), INCLUDING SUMMARY OFFENSES AT THE ABOVR
INFORMATION NUMBER(S), ; wgr}ép WX, AND ANY OUTSTANDING BENCH ‘
WARRANTS ARE QUASHED¥ %o // mm&%ﬁ L”;ﬁ e STy, ,

. Cupteryf 4F- seteel, Mﬂb?‘a/ 1£\.‘{li§‘f20

Order-10 -2- Revised 12/10
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CHECK ONE: e =
This is an OPEN PLEA OF GUILTY to the crime(s) set forth on the previous page(s).
There is no plea bargain or other agreement relating to the plea to those crimes except
as stated below.

\// This plea is part of a PLEA AGREEMENT. If the Court accepts this PLEA
AGREEMENT the defendant understands that his sentenice(s) will be set forth below.
If the Court does not accept this bargain, then the plea of guilty will be deemed
withdrawn, :

Unless specifically ordered by the Court otherwise, where the maximum sentence imposed
pursuant io this plea on any one charge or added congecutive sentences equal 24 cr more months then
the defendant is sentenced 10 a state sentence at a state correctional institution (SCE).

TBD

SENTENCE: ,
Information No.: Ll(ggér'? o Count Ne.: vz / Charge:_ o )
Imprisonment: Y- 2> mowchns Probation: . ‘
CentTt 1-18- Rof®e o 2-1U-30W® ARND U-L-2oll fo 5.4 - z22{] (120 c@cugs 7%7%"’
Check hers if this is a mahdatory sentence, -
Costs, plus § fine; § to the uss of Chester County

"Concurrent with/consecutive to:
Other Conditions:

Restitution: § R ) qe4.50 . payable to Haﬁlﬁ?‘rdﬂ IFIS(—H‘“CE no GF OL};,D

M\Q%ﬁ% - g%’;l%am

Assistant District Attorney €fendant

Mark.4. BplUasia /// m

Date: : LS;/é!cQ@// L

Attorney for Defendat

(SIGN ON PAGE 4 IF THERE ARE ADDITIONAL DISPOSITIONS) -

Order-10 -3- Revised 12/10
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ADDITIONAL DISPOSTTIONS:

Fl I
Fid
i ¥

SENTENCE:
TInformation No.: 154 g- _ Count No.. ] Charge: T B D
Imprisonment, 4 A3 _mowufhs Probation: : .
Check here if this is a mandatory sentence,
Costs, plus § fine; § to the usg of Chester County.
Consecutwe to: _("j m‘aﬁ?i g\ & .F (Jég é -1
Other Conditions:

Restitution: §_{3; 120 , peyable to DYAVADU (LG (\,LL, @ff“ P/Z;_ i

Information No.: _ Count No.. #  Charge:
Imprisonment; _
Checl here if this'{s a1 mandatory septence.
Cosfs, plus § . fine: § to the use of Chester County
Concurrent with/consecutive to: : / -
Other Conditions: Z

Restitution: § / , payable to_
/_

Information No.: Count No.: , / Charge:

Imprisonment: : ; _ Pfobation:

Check bere if this is a mandatory’sentencs.

Costs, plus § fine; § to the use of Chester County

Concurrent with/consecutive to;

Other Conditions: //
Restitution: § _ . payableto

YN
efendant '

s;/@ J 501/ UL~

Attorney for Defendant

Asslstant Distrm Attm ﬂey

Order-10 - - -4 Revised 12/10
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COMPLETE ALL ITEMS %

PUT YOUR INITIALS AFTER EACH ITEM YOU UNDERSTAND AND AGREE TO:

THE CHARGES:

1.

1 hereby enter a plea of guilty to the charges set forth on the cover pagers. W

2. I have read and understand the cover pages. - I/ %f,
3. My lawyer has explained to me the elements of the offenses to which I am pleading
guilty. A ( N
4, ¥ admit committing the crimes to which I am pleading puilty, ;
i
5. I acknowledge that the facts occurred as set forth on page 2. of this form.,
6. My full name is:%iﬂ Kbﬂgggfﬁ ﬂ 166 1H3
7. I am konown by the following other narﬁes: AN /
/ -
8. Tam _ { '\’{\ years of age today.
9, 1 went as far as &%‘(( @3 Zrade in school. -
10. 1 can read, write, and understand the English language. T fi 3 .
MENTAL HISTORY:
11. - Have you ever been a patient in a mental institution or have you ever been treated for
mental lness? : .
——— TN
(Yes ofNo
12. if the answer to the previous question is “Yes™, please explain the details:
4
ggm@
: C efendant 40

Order-10 -5- Revised 12/10
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13. Are you now ?ﬂing treated for a mental illness? A
d : { (Yes or.@

{(Initials}
14, If the answer to the previous question ié “Yes”, please explain the details:
\
15, Do you understand the charge-s against you? | ‘ .

\@. No)

(Imuala)

16. Are you able to worl with your lawyer in responding to those charges?

f@o No)
% .

(Initials)
VOLUNTARINBSS OF PLEA;
I agree that:
17. No one has use any force or threats agamst me in order to get me to enter this plea of

| guilty. . | v %

18. No promises have been mede to me in order to get me to enter this plea other than
what is set forth in the plea bargam agreement, if any, on page 3 and 4 of this guilty

plea form. ; —
v o

TRIAL RIGHTS:
I understand that:

19.  Ineed not entet a plea of guilty, but may plead net guilty and go to trial. ﬁ -

20. If I went to trial, I would have the right to file motions asking the Court for many
different kinds of relief. Some of these would be motions to quash or dismiss
the charges against me for lack of evidence or for precedural defects; 1
suppress the use of evidence against me because it was obtained
unconstitutionalty, as for instance by improper questioning or an illegal search
and seizure; and to ask that evidence be suppressed because it was improperly
obtained, such as identification festimony. There could be other motions, also. If
I file such pre-trial applications, a Judge will have to rule on them before the case

could go to irial. I am willing to give up these rights. / E: 2

; % >
efendant (f 0

Order-10 -6 Revised 12/10-
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21,

22.

23.

25.

26.

27,

28.

Order-19

el

I have the rignt to be tried in front of a jury of ordinagi s Citizems, consisting of 12
people seiected randomly from the voter registration list of Chester Copnty.

I may apply for a trial by a Judge without a jury, and that if 2 Judge approves that
request, he would sit as the fact finder in place of a jury and decide whether or not

I am guilty, .
Y/

If I had a trial by jury, I would be allowed to participate, along with my atiorney,

an unlimited number of jurors for cause if I could show that in. some manner they
had formed fixed opinjons concerning my guilt or innocence; and I elso would

have a certain number of "peremptory challenges", by means of which I could

reject jurors without having to give a reason. s ﬁ :

The 12 jurors remaining would then have to agree unanimously on my guilt before
I could be convicted. —_ v

In order to be convicted, I would have to be proven guilty beyond a "reasonable
doubt". A reasonable doubtis a doubt which would cause a person of reasonable
prudence to hesitate before acting in a matter of importance to him. or herself. T am
presumed innocent, and if the Commonwealth cannot prove me guilty beyond a

reasonable doubt, I must be set free on these charges, / E 2 _

During the trial, my lawyer and I would have the right to confront and cross-
examine the witnesses, against me, and to object to the evidence presented. I
have the right fo call witnesses on my own behalf and to testify, if I wish. If I
choose not to testify or call witnesses, the jury would be instructed that they
could not draw any conclusions from the fact that I did not testify. Also, either
I or my attorney have the right to malke = closing statement on my behalfio the

I£1 choose To represent myself at trial, T would be allowed to do all of the things
that a lawyer would otherwise do for me. s :

If 1 enter & plea in this matter, I give np my right to appeal to the Superior Court
on the basis of any trial errors. My rights to appeal afier a guilty plea are limited to

4 grounds only:

a. that this Court did not have jurisdiction, as Tor instance, where the
offense occurred in another courty; :

b. that the sentence imposed was illegal;

G, that T entered my plea either involuntarily or unknowingly; or

d. that my attorney was not competent in the matter in which he represented

me. / @:
efendant ﬂ
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SENTENCING RIGHTS:  {

1 am aware:

29.

30.-

31.

32.

33.

Of the maximum sentences and fines that can be immposed for the offense with
which I am charged; they are set forth on the cover pages of this form.

In pronouncing sentence, the Cowrt must consider, BUT IS NOT BOUND BY,

the guidelines issued by the Pennsylvania Commission on Sentencing, 1 have
seen the sentencing guidelines forms submitted by the Commonwealth, and

understand what the guidelines call for in n1y case. /

[FOR PLEA BARGA INS ONLY] The Court is not bound by the terms of

-thepléa agreement that I have entered intc with the Commonwealth on pages 3

and 4 of this form, but if the Court rejects it, I may withdraw my plea of guilty

and entar a plea of not guilty. | i

¥

AN

to whlch I am entering a plea, carries with it a mandatory minfmmm sehfengé of
, and a mandaygry fine of

[MANDATORY SENTENCES ONLY] The crime of

CHOOSE ONE:
a. I arn not presently on probation or parole. . / g? Qj

b,  1am presently on probation or parole, and I understand that this guilty
plea will result in a violation of that probation or parole, and that Lmay
be separately sentenced for that violation of probaticn or patyle.

POST SENTENCE RIGHTS:

I understand that:

34.

35.

I have ten (10) days from the date I am sentenced within which to file optional
motions with this Court for post-sentence relief, such as a motion to withdraw
my guilty plea or a motion to medify sentence. I understand that these,
motions mist be, in writing, and specify the reasons why relief is requested. I
also understand thet failure to file these optional-motions shall not be a waiver

of any rights or issues I could raise on appeal. 2

If I need to be represented by a lawyer in filing such motions, and cannot afford
a lawyer of my own, I may apply to the Cour't and the Court will appoint one to '

represent me free of charge. 2

efendant

Order-10 . ~8- Revised 12/10
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RIGHT TO APPEAL:

36, Iunderstand that if 1 wish to appeal I must appeal any sentence proncunced
upon me fo Superior Court of Pennsylvania, within thirty (30) days of today's
date, unless the Court vacates the sentence before that period of thirfy (30),
days expires, or unless I file an optional post-sentence motion. If any post-
sentence motion is denied, I must appeal within thirty (30) days of

that denial, ’

37. Ihave the right to the assistance of counsel in 'such an appeal, and if T can not
afford an attorney of my own, 1 may apply to this Court and an atforney will be

appointed to represent me free of charge. 7

38. IfIcan not afford the costs of an appeal, T may also apply to the Court and 1 may
be permitted to proceed without payment of costs.

TOMY LAWYER:

" 38, Ibave had enough time to disous!, these chargés with my lawyer, and I am
satigfied with the advice that he has given tvme, and ,with his representation

of me before this Court / @

40. 1have gone over this document with, my atforney, and he has explained it to
me and answered any questions I have concerning it. Z

41, 1 further agrée that, although I have been assisted by my attorney, it is my own

decision to enter the plea that I making here today. / %

I AFFIRM THAT 1 HHAVE RERAD THE ABOVE DOCUMENT IN ITS ENTIRETY AND I UNDERSTAND
IT*S FULL MEANING, AND I AM STILL, NEVERTHELESS, WILLING TO ENTER A PLEA OF GUILTY
TO THE OFFENSES SPECIFIED. 1 FURTHER AFFIRM THAT MY SIGMATURE AND TNITIALS ON EACH
PAGE OF THIS DOCUMENT ARE TRUE AND CORRECT.

efendant 4

respect to the charges against @im)iher). I have also explati®d the rights set forth in this
‘dotument. 1 certify that I am satisfiéd that the =f=-- understand/(his) (her) rights and has
voluntarily and knowingly chosen to enter aplea o W nolo contenidere).

VN

Astorndy for Defefddant

As attorney for the above t%éﬁ}alﬂ, I have explained to H(her) er) rights with.
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COURT ACTION

The defendant is found to have understandingty completed o participated in
the completion of the foregoing guilty piea form, and to have voluntarily
and intelligently entered the plea of guilty to the charges described herein.
Defendant’s guilty plea(s) is/are accepted.

&
éf A The foregoing Plea agreement is approved.

Defendant is sentenced in accordance with the Plea Agreement.

Select one {1) of the following three (3) options:

Defendant is not eligible for work release.

Defendant is eligible for work rélease after

Defendant is eligible for work release at the discretion of the Warden.

Checlk if applicable:

It is hereby Ordered that the Court’s Policy requiring immediate payment of
fines and costs be waived in this matter and the Defendant is to pay the Coutt
imposed fines and costs within : - months atarate

" determined by the Probation Office.

 BY THE COURT:

Date: %%?, ﬂfj// %W—%%w

Camﬁ@d me The Recﬂrd
This rf@ﬁ@ Day of!

il Lﬁh
, Jepuly Clerk of Common Pleas Count |

!
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R.E.000056




TAB 13




- {

[ Bligible for Parole

- O BHgible for RRRI Program O RRRI Ineligible 0 Mental Heaith Bvaluation & recommended treatment
1 RRRI Incligibility Waived by DA . O Mental Health Protocol
[ Eligible for Re-entry Plan 3 Mental Hedlth Court
3 Blecironic Home Confinement (BHC) for T Anger Management

o o

O Active GP.S. for days/wesks/months/years O Domestic Vioience Program
O On-Demand G.2.8. for days/weeks/months/years 1 Sex Offender Program
[ Passive G.P.S. for daysfweeks/months/yesrs 1 Work Release Eligible at Warden’s discretion

O Intensive Supervision (Non-DB/A Rslated)
7 Chronic Substance Abuse Proprage

3 No contact w/
[ Other:

' DEFENBA;NT’SA

O Sentence may be served at CCP at Warden’s discretion
O BOOT CAMP Eligible '

0 Non-Reparting dming
01 Waiver of Supervision Ree
O Community Service

if'in compliance

s

@ Pay Within__(§_mmendhs - Mw
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COUNT: CHARGE; ' d
. Committed: ¥T mo days s TO yr M0 days
Probation: mo days [0 Consecutive to Parole (O
FINE: & COSTY SERVE AT CCP sCI [1 RRRI Minimor; T
RESTITUTION: o A
CONC w/ CONS to -
03 Mandatory Sentence . O Megan®s Law [J DNA Testing %ﬁ:
COUNT: . CHARGE: : s l
Committed: VI mo days hre TO VT mo days
Probation: mo - days [ Conseeniive to Parols <
FINE: &|COSTS SERVE AT CCP SCI O RRRI Minfmum: o
RESTITUTION: : ey
CONC w/ CONSto ’é
M Mandatory Sentence O Megan®s Law [ BNA Testing :
COUNT: . CHARGE: ' =
Committed: yr mo days hrs TO yr mo days %
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FINB: &|COSTS SERVE AT CCP SCI [ RRRI Minimam; o~
- RESTITUTION: : o
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_O Mandatory Sentence D) Megan's Law D DNA Testing
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W Parcle Order Signod (1roofasg)  DIFLATS 2a
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2 Eligible for Re-entry Plan O dental Health Court *
I Electronte Home Confinement (EEC) for " Anger Mmmasgement \ \
O Active GP.S. for days/weeks/months/years O Domestic Violence Program
O On-Demand G.P.S. for daysfwesks/months/vears 3 Sex Offender Program z

T Passive G.P.S. for
I3 mtensive Supervision (Non-D/A Related)
I Chropic Substance Abuse Program

O No contact w/

days/weeks/montha/yeaes

O Work Release Eligible af Warden's discretion
D Sentence may be served &t CCP at Warden’s dlSCI‘thOJl(}

X

0 Other:
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" Case: 7sc|1:12-cv-ooq30 Dgou‘mem#:s Flled: 05/04/2012 rﬁagei of 18

IN THE CIRCUIT CDURT OF WARREN COUNTY MISSISSIPPI

t

PATRICKJ HIGGINS = o , | PLAINTIFF '
EAUEE T o No. 12, 0030-CI

| STATE OF MISSISSIPPI R S ' DEFENDANT

MNQED COMPLMN e
- Jury Trml Demanded
CDMES NOW the Plamtlff ParrzckJ Htggms and demar;ds a judgment from the
Defendant S‘tate aof MISSLS‘SIppJ, and in support of whlch would show the fo]lowmg

PARTIES

i

I The Plamuff Patrrck L nggms is an adult resuient citizen of Massachusctts

2. . Pursuant to Miss. Code Ann. § ] | 44»5 the statuite govemmg thxs c;ase the Defendant i
the State, of Mmmmpm represented by thc Attorney Gcncral who may be served with process at

thelr ofﬁces at 45{) H:gh Street, .Iacksorn stsxsmppi 39201

1

JUR[SDICT!ON AND VENUE .

©3.°  'This Court has sole Junschctmn ow,r thu. mat[cr as provaded hy statutc, as “Jj]urisdiction

of all claims of wrongigl conviction and 1mpnsnnmcm brought under thts chapter shall lie in the °

: ciréuit court of the county in which the claimant was convicted.” Miss. Code Ann. § 11-44-5,

'FACTS

o Mr H1ggms was arrested on three oounts of issuing and delwermg “bad checks™ i in

violation of Miss. Codc Ann, § 97 19-55, whlch pursuant fa statute are felony charges

"5, . In December 16994, My, H1gg1us wag convmtcd of those charges and sentenced to serve- | D
three years on each count, io be served consccutwely, for a total of nine years. E l E-l E

; 6. " Asaresult of that conwctlon he wis mcarceratcd . N o MAY 4 200

SHELLY ASHLEY-PA ER?REE CIRCUKT CLth o

MEC

Page l of 4
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ol Case: 750111_:{2-&:0;3@30 Document# 5  Filed: 0520&12Q12 Page 2 of 18

7 . ;: 'On Ms‘xrdh ]LO‘r 1§98 a;;;\narﬁﬁicms? Mississippi Court of A’ppaa]s vacaied the judgment of :
T convmtlon The unpubhshsd Opmlon of the Court is attached 1o th1s Amended Complamt ag

' Exhibit “A” | L

R 'Speciﬁcal}y, the Cuurt rul ed the fo[iowing: “This Court accordingly reverses and renders
the 'mal court’s Jucigment of Higgms g guﬂt of three counts ofbad check fraud and i its santenccs
for those convxcilons » Ex.Aatll,: ! '
o 9 " | Aftrar the Cnurt 5 opinion, the State sought rchearmg, Whlch was denied, and then 8 Writ
of Ccrtlaran from the state Suprf:me Court, whlch Was also demed See Docket of Hzggms v,

Sz‘ate, attached as E}(hlblt “B,"

1'0." As 4 result, Mr, nggms wag st111 mcarceratcd unti] such tlme as the mandate 1ssued in ks
case on or about August 18, 1998 Elx B L ‘ |
1 I ‘M= HIggms was ultmmately mcarccratcd contmual]y for 50 months 85 8 rcsult of his | '
‘ revcrscd and rcndcrcd conviction. —

I’Z.f Aﬁer his, rr:leaSL he movcd fo Massachusetts, whetc he suil resides. ¢

13.l_ Masmssmm law states that umocent parsons Whn have beer wmngly cmmucted of felony
‘ c}imes and subscqn em;ly 1mpnsone,d have been umqueiy vxctlmtzed have distinct problems |
| rccntmng society, and should be compensatcd As a rosu!t mnocent people w}m are wmngﬁlliy
conwc’gcd are eligiblc to rg:ccwe moi}etary compensauon. :
: E':4_: ’I\/I‘r."r{igg‘ins is one of‘l those inn‘occ;n‘t people.

| CAUSES OF ACTION
I COMPENSATIONFOR WRONGFUL CONVICTION AND IM PRISONM ENT.

- 15" The above facts and lay are incorporated in this section.

Page 2 of 4 :
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: I ‘
, fﬁ.- Mr 1~11ggms can establmh by documentaxy cwdcnce the elements to prove a vlaim of

. Wrcngﬁli Cﬁnmc‘uun and Impnsonment under Miss Code. Arm 8 11 44—3 namely
» :A. o Mr. l—hggms was convtcted of threz felonies and subsgquently septenced to a term

-of fmprisunment of 9 years, of which he served over 4 years, of 50 months.

B. . The conviction end subscqun:nt sentencin g and incarceration Wéw on grounds not -

: mconsmtent w1th mnocence, as Mr, 1 ggms Judgmcnt of convzctmn was revsrsecl and rendered

¥

o by tha Coat of Appeals in 1998, ‘:- ’
. C‘.. 1 “Beealse thare was no cvndence. that Higging was the person whﬂ had wntten and
. del;vered these checks acco'rldmg tg tha C‘ourl;_hls’ conyw*acm WaE a!so_ rende;ed, v&hmh serves -
'.a_s a gits'm‘;ss.al of the accusatm"y in'smr'n'en't.‘ N
L D. - i*us*ther Mr. H1ggms claim is not tlmc—barred by thc statute. Mr nggms
judgmant of co nwctmn was reversed and ren dcfed m 1 998 The statute prowdas that “Injersons
‘ ccmwcted mcarceratcd and mleased from custody pnor to July 1, 2009 shall commence & c
| actlon uncler this chapter not Iatcr than June 30, 2012 ” M’iss Code Aun é 11 44-9 As t}ns
acuon wWas ongmally ﬁled on Fcbmary 12, 2012, it is tlznc}y ﬁlcd
‘ E . The ong,mal clmm made m F‘ebmary was verified, and ‘this Amended Complént
: also carﬂes'a Venﬂcatmn by M. Htggms after tE;c s1gna’cure of his counsel,
172, Bccausc Mr Htggms can estabhsh by documﬁntazy eVldBnuB the alements o prove a

clmm of Wrongful Cm‘wwtlon and lmprlsonmcnt under M1ss Code Ann, § 11-44-3, he must be

: compensated.

i’age Jof4d
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Case: 75C11:12.cv-00030  Document #: 5 Filed: 05/04/2012  Page 4 of 18

D_amagés

I C‘umpensatury Damages.‘ _ ‘ | .
.:1 8. The ?iaintﬁ is cntztied te compensatlan pursuant to M:ss Code Ann § 11- 44—87(2)(&1)‘

.' whwh sets the amount at §5 0 000 00 for cach year of mcarceratzon Mr, nggins was

mcarcerated for 4 years and two mnnrths : - g ‘

19 Tharefore the Plamtlﬁ’ prays for the amoust under the 3tat!1ts pro—rateﬁ fo encompass
' ‘that iime he served into the ﬁﬁh yﬂar of mcarceratmn and in any event 1o less than $200.000.00.
- ' i, Attorneys Fees and Otler Reasenahle Cosis

20. 'ITle Plemmﬁc isalso eﬂtstleé to ccmpensanon for his attomey pursuantto Miss, Coda

S Ann § 11 44~87(2)(b}

WHEREFDRE premlsas consi dered the lenttff demands 2 Judgment of and from tha

: !Defendant, in accordmca wnth all apphcable Taws, L ' SR
RESPECTFULLY SUBMITTBD thls the 4th day of May, 2012

' PATRICKJ chcms
THROUGH COUNSEL

DAVID NEIL McCARTY
Miss, Bar No. 101620 :
) _ DAVID NEIL MCCARTY LAW FIRM, PLLC
: _ ) . 416 East Amite Streef”
oo " .- ackson, Miss. 39201
o e T T: 601.874.0721 .
- S E: damlaw@gmatlcom =

W: www.McCartyAppeals.com
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CERTIFICATE OF SERVICE

This is to certify that I, Alison O’'Neal McMinn, Special Assistant Attorney General for
the State of Mississippi, have this date caused to be served, via filing with the MEC electronic

system, a true and correct copy of the above Record Excerpts of Appellee, to the following:

Attorneys for Appellant

Sage Egger Harless
SAGE EGGER HARLESS ATTORNEY AT LAW, PLLC
sage(@wharlesslawfirm.com

David Neil McCarty, Esq.
DAVID NEIL MCCARTY LAW FIRM, PLLC
dnmlaw(@gmail.com

Graham P. Carner
GRAHAM P. CARNER, PLLC
graham.carner@gmail.com

And that I have further on this date caused to be served, via U.S. Mail, postage pre-paid,
a true and correct copy of the above Record Excerpts of Appellee to the following:
The Trial Court

The Honorable M. James Chaney, Jr.

Warren County Circuit Court

P.O. Box 351
Vicksburg, MS 39181

This the 4™ day of September, 2015.-

BY: s/ Alison O’Neal McMinn
Alison O’Neal McMinn




